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PREFACE 



This volume is intended to be used as a book of reference 
by all who have anything to do with conveyancing and reg- 
istration. 

It has been made as brief as possible, so that the existing 
law may be readily found by those who are not lawyers ; 
and in general, the kind of type employed has been made 
to show the character of the matter. 

It has been prepared by reducing the MS. designed for a 
much larger work, giving the earlier law and tracing its 
modification down to the present time ; hence it may, owing 
to the omissions made, appear not to be so full as might 
be desired. It is intended to contain only the law now in 
force. Where any repealed or unconstitutional laws, or 
sections thereof, are inserted, it is done because it was un- 
avoidable, and solely to construe the existing law. Certain 
references have not been made, because foreign to the scope 
of this work and because of doubts as to their validity. 
For example : Section 14 of Chapter 84 of the General 
Laws of 1876 is not cited on page 97, § 37, c, because it 
does not in terms amend or repeal any part of *'An Act 
concerning wills," of March 16, 1840, 167, Sees. 6, 8 (P. D., 
914, 915, Arts. 5366, 5367), and it is not clear that under 
the Constitution the general repealing clause could have 
either an amending or repeabng effect. (See Neill v. Keese, 
5 Texas, 23.) 
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Introduction. 



(a.) One who seeks to purchase lands in Texas, if lie proceeds in 
a business-like manner, will, as a matter of economy and safety, 
obtain an abstract of title, as well as the title paper?, of the party 
wishing to sell, and take the advice of his counsel thereon before 
contracting. By so doing, he may, at a trifling cost, avoid the risk 
of serious loss, especially when the title is deraigned through an es- 
tate. If he contemplates buying on a credit, he needs to know what 
stipulations in the agreement for purchase, or what covenants in the 
title bond, are needed for his full protection. If he expects to con- 
summate the purchase at once by paying the purchase money and 
taking a deed, it is essential that he should be advised what cove- 
nants, in addition to, or independent of, the covenant of general 
warranty, should be embodied in the deed in order to hold him 
harmless in any contingency. 

(&.) The covenant of general warranty has but a limited scope, 
beyond which it cannot be extended by construction. As courts 
cannot make contracts for parties, it cannot be construed to cover 
the ground embraced in the covenant of seizin, the covenant of a 
good right to convey, the covenant against incumbrances, the cove- 
nant for quiet enjoyment, the covenant for further assurance, the 
special covenants suggested in $ 14, r, or, indeed, any other covenant 
not inserted in the deed. 

(c.) The certificates of acknowledgment or of proof and of regis- 
tration should also be submitted to counsel. 

(d ) The aim of a purchaser in general is to obtain the fee simple 
title — not the title to a less estate than a fee simple, or merely an 
equitable title. It is true that he can maintain trespass to try title 
on a merely equitable title in the courts of Texas, but nof in the 
United States courts of Texas. (Sheirburn v. DeCordova et al., 24 
How., 425-6.) By neglecting to have his deed witnessed by **two 
or moriB credible witnesses," he can get less than a fee simple title. 
The proviso — for it has been held a proviso or condition (see infra, 
$ 16, p) — " if the same be executed in the presence of, and subscribed 
by, two or more credible witnesses," under the rule exnressio unius 
<xdusio alferiuSf amounts to a statement that the instrument, no mat- 

[xxv] 
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ter liow worded, sliall not be valid and effectual to convey from one 
T)er8on to anotlier the fee simple of any land or real estate where it 
id not witnessed as tbe Act concerning conveyances prescribes. 

(e.) Tlie maxim communis error fadt jus does not beal the lack 
of subscribing witnesses or of a seal (or scroll as its substitute).* 

Id point of fact, it is not, and never has been the common error to 
have deeds executed without subscribing witnesses and without 
seals or scrolls. The majority of conveyances in Texas have always 
been witnessed and sealed, as tlie Act Concerning Convevances re- 
quires. 

Besides, it is the duty of the legal adviser of a purch?.ser to see to 
it tliat the conveyance he approves, whether it be of the fee simple 
or of a less estate, or merely of an equitable title, as may be agreed 
upon between the parties, should be in all respects guarded against 
the poesibUity of a successful attack: and to that end, the subscrib- 
ing witnesses and tha seal (or scroll as its substitute) are alike essen- 
tial. 

(/.) In many instances, especially where, from want of time or 
other cause, an abstract of title and the title papers cannot be had, 
a prudent counsel will advise his client not to contract for the pur- 
cliase of land unless the agreement, title bond or deed provides for 
the payment of liquidated damages in case of a failure of the title. 
The mere interest on the purchase money from the time of its pay- 
ment is in many cases not sufficient to secure the purchaser from loss, 
and a contract for liquidated damages has been held to be legal. f 

(g.) It is believed that where the title purchased is shown of re- 
cord to be defective, the purchaser cannot recover on his covenant 



* Calling an instrument a deed which is not a deed does not make it a deed. A 
deed is defined ** a writing or instrument under seal, containing some contract or 
agreement, and which has been delivered by the parties." (Co.-Litt, 171; 2 Bl. Com*, 
2*^5; Shep. Touch., 50.) This applies to all instruments in writing, under seal, 
whether they relate to the conveyance of landsor any other matter; a bond, a sin- 
gle bill, an agreement in writing, or any other contract whatever when reduced to 
writing, which writing is sealed and delivered, is as much a deed as any conveyance 
of land. (2 Serg. & Rawle, 504; 1 Mood Cr. Cas., 57; 5 Dana, 865; 1 How. Miss. B., 154; 
1 McMuUen, 878.) Signing is not necessary at common law to make a deed. (2 £v. 
roth., 165; 11 Co. Rep., 27-8; 6 S. & R., 811.")— 1 Bouvier's Law Die, "Deed," 386. 

By the Mexican law an instrument corresponding with a common law deed was a 
more formal and better authenticated instrument than a deed at common law. It 
had to be executed before and authenticated by a judge, or a notary public having 
ampler powers than a notary in a common law countary— on stamped paper, to be 
duly signed— a paraph (rubrica) being appended to each signature— and witnessed* 
The original ("protocolo") remained with the officer and constituted the record.— 
(Vease Escriche Megicana, "Instrumento Publico.")— £d. 

+ See Durst v. Swift, 11 Texas, 278.) 
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of general warranty until after eviction by suit, and that even in 
tliat case, wliere the plaintiff, having paramount title, by reason of 
Ids failure to pay State taxes (P, D. 807, Art. 5306), having been 
Iiroven by the defendant, is precluded from judgment for mesne 
j)rofit8. the defendant cannot recover from his vendor interest on the 
purchase money from the date of \ts payment. 

(h.) They who seek to ascertain and put in execution the best 
methods of preparing, causing to be authenticated, deposited for 
record in the county wliere they will give constructive notice, and 
recorded, deeds and other written instruments, will find this little 
compilation convenient for reference. 

(i.) The list of all officers of Texas (nuder the Constitution of the 
State of Texas of 1876) authorized to take and certify acknowledg- 
ments and proofs for record, is more voluminous than was antici- 
pated, but will be found useful, not only at present, but at all times 
iu the future, ^or when a deed is submitted that appears to be duly 
certified, it will be satisfactory to know that he whose certi6cate is 
indorsed or annexed was at the time he certified actually an officer. 
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Where a Statute, or a section of a Statute, or of the Con- 
stitution, is given entire, it is printed in Small Pica tj'pe. 

The remarks of tlie compiler are in Bourgeois type. 

The abstracts of the Decisions of the Supreme Court are in Brevier type. 

The Note* arc in Noni)arcil type. 

Hence from the type, in general, the character of the matter can 
be ascertained at a glance. 



ERRATA. 



On page 29, $ 14, i, after the words "his heirs and assigns, 
against,'' read ** every '^ instead of " any." 

On page 6}, $ 23, b, 1, after the word witness, read " or witnesses 
known to the officer." 
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The Law of Conveyancing, Etc. 



THE OBJECT, SCOPE AND ARRANGEMENT OF 

THIS Work. 

$ 1. Tlie purpose of tin's compilaMoa is to give the law in force jn 
Texas— uot tlio law of any other State- -whether in the form of stat- 
utes or decisions of the Snpieme Court, touching conveyancing and 
registration. The Acts exclusively relating to conveyances of land 
are first inserted entire, so that they mjiy be construed together as 
a whole. They will be foHowed by the sections of Acts and refer- 
ences to decisions of tlie Supreme Court of Texas, relating to the 
substance, form, anthentication and registration of conveyances or 
deeds, and also of such other written instruments as are required 
by law, in order that they may have effect as constructive notice, to 
be registered in the proper clerks' offices of the county couHs— and 
not elsewhere. 

For convenience, the law as to conveyances, etc., of real estate 
is presented in the onler in which it would naturally have to be as- 
certained on investigation by one who, for Che first time, has to pre- 
pare a deed and hav<3 it duly executed, eertilicd and delivered for 
registration. 

Th-e law as to other wiitten instrumettts, than such as absolutely 
convey land, follows. 

Certain additional Forms, adapted to the requirements of the 
people of this State, may be found in the Appendix. 

I ^. An Act to prevent Frauds and Fraudulent Con- 
veyances. 

ia,) Section 1. Be it enacted by the Senate and House 
of Jiepresentatives of the Republic of Texas^ in Congress 
assembled^ That uo actiou shall be brought whereby to 
charge any executor or administi'ator, upon any special 
promise, to answer any debt or damage out of his own es- 
tate, or whereby to charge the defendant, upon any special 
promise, to answer for the debt, default or miscarriage of 
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anotlier person, or to charge any person, upon any agree- 
ment nKiile upon consideration of marriage, pr upon uny 
contract for the sale of lands, slaves, tenements or heredit- 
aments, or the making any lease thereof for a longer term 
than one year, or upon any agreement which is not to be 
perfoimcd within the spac3 of (me j'^ear from the making 
thereof, unless the promise or agreement upon which such 
action shall be brought, or some memorandum thereof, shall 
be in writing and signed by the party to be cbai'ged there- 
with, or some person byhim thereur.to lawfully authorized, 
(i. ) Sec. 2. Be it farther enacted^ That every gift, grant 
or conveyance of lands, slaves, tenements, hereditament*, 
goods or chattels, or of any rent, common or profit out of 
the same, by writing or otherwise, and every bond, suit, 
judgment or execution had or made and contrived of malice, 
fraud, covin, collusion or guile, to the intent or purpose to 
dehiy, hinder or defraud creditors of their just and lawful 
actions, suits, debts, accounts, damages, pennlties or for- 
feitures, or to defraud, or to deceive those who shall pur- 
chase the same lands, slaves, tenements or hereditaments, 
or any rent, profit or commodity out of them, shall be from 
henceforth deemed and taken only as against the person 
or persons, his or her or their heirs, successors, executors, 
administrators or assigns, and every of them whose debts, 
suits, demands, estates, interests, by such guileful and co- 
vinious devices and practices as is aforesaid, shall or might 
])e in anywise disturbed, hindered, delayed or defrauded, to 
be clear]}' and utterly void ; any pretense, color, feigned 
consideration, expressing of use or any other matter or 
thing to the contrary notwithstanding ; and moreover, if any 
conveyance be of goods or chattels or slaves, and be not, 
on consideration, deemed valuable in law, it shall be taken 
to be fraudulent within this act, unless the same be by will 
duly proved and recorded, or by deed in writing, or other 
instrument acknowledged or proved, if the same deed or 
instrument of writing include lands also acknowledged or 
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proved in such manner as conveyances of lands are by law 
directed to be acknowledged or proved, or if it be goods 
and chattels or slaves only, then acknowledged or proved by 
two or more witnesses and recorded in the manner as now 
established by law, or may hereafter be established, for the 
recording of deeds of conveyances of real estate in this Re- 
public, or unless possession shall really and bona fide re- 
main with the donee ; and in like manner, when any loan 
of goods and chattels or slaves shall be pretended to have 
been made to any person with whom, or those claiming 
under him, possession shall have remained by the space 
of three years, without demand made and pursued by due 
process of law on the part of the pretended lender, or 
when any reservation or limitation shall be pretended to- 
have been made of a use or property, by way of condition^ 
reversion, remainder or otherwise in goods and chattels, the- 
possession whereof shall have remained in another as afore- 
said, the same shall be taken, as to the creditors and pur- 
chasers of the persons aforesaid so remaining in possession^ 
to be fraudulent within this act, and that the absolute prop- 
erty is with the possession, unless such loan, reservation or 
limitation of use or property were declared by will, or byr 
deed in writing, proved and recorded as aforesaid. 

(c.) Sec. 3. Be it farther enacted ^ That the second sec-- 
tion of this act shall not extend to any estate or interest 
in any lands, goods, chattels, slaves, or any rents, common 
or profit out of the same, which shall be,, upon good con- 
sideration and bona fide lawfully conveyed or assured to 
any person or persons, bodies politic or corporate. 

Approved January 18, 1840.— (pp. 28, 29.) 

§ 3. An Act Concerning; Conveyances.* 
(a.) Section 1. Be it enae^ed by the Senate and House 



•The reader must satisfy himself^ liy reference to the Acts and Digests, what sec- 
tions of this Act are in force. Section 3 is not repealed. Sections 6 and 10 appear to 
be repealed, while sectiood 9 and U seem to he repealedand. supplied by the Code— Eot. 
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of Representatives of the Republic of Texas^ in Congres^^ 
assembled^ That no estate of inheritance or freehold, or for 
a term of more than five years, in lands and tenements, 
shall be conveyed from one to another, unless the convey- 
ance be declared by writing, sealed and delivered; and any 
instrument to which the person making the same shall affix 
a scroll, by way of seal, shall be adjudged and holden to 
?be of the snme force and obligation as if it were actually 
sealed ; provided^ the person making the same shall, in the 
body of the instrument, recognize such scroll as having 
been affixed by way of seal ; nor shall such conveyance be 
*^ood against a purchaser for valuable consideration, not 
having notice thereof; nor any creditor, unless the same 
writing be acknowledged by the party or parties who shall 
have sealed and delivered it, or proved bj'^ two witnesses 
to be his, her or their act, before the county court of the 
county in which the laud conveyed, or some part thereof, 
lieth ; or in the manner hereinafter directed, and be lodged 
with the clerk of the county court to be recorded. 

(&.) Sec. 2. Be it further enacted^ That no covenant or 
agreement made in consideration of marriage shall be good 
against a purchaser for a valuable consideration, not hav- 
ing notice thereof, or any creditor, unless the same cove- 
nant or agreement be acknowledged by the party to be bound 
thereby, or proved by two witnesses to be his, her or their 
act ; if land be charged before the court of the county in 
which the land, or part thereof, lieth ; or if personal estate 
only be settled, or covenanted, or agreed to be paid or 
settled before the court of that county in which such per- 
sonal estate shall remain,. and before the court of the county 
in which the married parties maj'- reside (if tiiey reside in 
another county), or in the manner hereinafter directed, and 
be lodged with the clerk of the county court in which such 
property may remain, and in which such married parties 
amy reside, to be recorded; and all the provisions of this 
net shall be comj)lied 'With, Jiotwitlistanding anything that 
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may be contained in the eighth section of the Act to adopt 
the common law, etc., approved January 20, 1840. 

(c.) Sec. 3. Be it further enacted^ That in no case shall 
livery of seizin, or the placing the purchaser in possession, 
be necessary to pass any freehold estate in lands. 

(cZ.) Sec. 4. Be it further enacted^ That all bargains, 
sales, and other conveyances whatever, of any lands, tene- 
ments and hereditaments, whether they may be made for 
passing any estate of freehold or inheritance, or for a term 
of years ; and deeds of settlement upon marriage, whether 
land, slaves, money, or other personal thing, shall be set- 
tled or covenanted to be left or paid at the death of the 
party or otherwise ; and all deeds of trust and mortgages 
whatsoever, which shall hereafter be made and executed, 
shall be void as to all creditors and subsequent purchases^ 
for valuble consideration without notice, unless they shall be 
acknowledged or proved and lodged with the clerk, to be 
recorded according to the directions of this act, but the 
same as between the pfirties and their heirs ; and, as to all 
subsequent purchasers, with notice thereof, or without val- 
nable consideration, shall nevertheless be valid and bind- 
ing. 

(e.) Sec. 5. Be it farther enacted^ That the clerks of 
the several county courts of this Republic, and their depu- 
ties, shall be and they are hereby authorized and required 
to admit to record at any time, in the form required by this 
act, any conveyance, either on the acknowledgment of the 
party or parties, or the proof, on oath, of such acknowledg- 
ment by the legal number of witnesses thereto made, in the 
offices of the i-^spective clerks ; or upon the certificate of 
some district judge or chief justice, or notary public of a 
county, with the seal of his office thereunto annexed, that 
such acknowledgment was made, or the execution of the in- 
strument proven as required above ; and any conveyance so 
recorded shall have the same legal validity, in all respects,, 
as if it were proven in open court. 

(/.) Sec. 6. Be it further enacted^ That any deed may 
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in like manner be admitted to record upon the certificate, 
under seal, of any two justices of the peace for any county 
in this Eepublic, annexed to such deeds, and to the follow- 
ing effect, to wit : Republic of Texas, county of . 

We, A. B. and C. D., justices of the peace in the county^ 
aforesaid, do hereby certify that E. F., a party (or E. F. 
and G. H., etc., parties) to a certain deed bearing date on 

the day of , and hereto annexed, pcrsor.ally 

appeared before us in our county aforesaid, and acknowl- 
edged the same to be his (or their) act and deed, and de- 
sired us to certify the said acknowledgment to the clevk of 

the county of , in order that the said deed may be 

recorded. Given under our hands and seals this day 

of . 

A. B. [L. 8.] 

C. D. [l. s.] 
(j7.) Sec. 7. Be it further enacted^ That every title, 
bond, or other written contract in relation to lands, may be 
proved, certified or acknowledged and recorded, in the 
same manner as deeds for the conveyance of land, and such 
proof, acknowledgment or certificate, and the delivery of 
such bond or contract to the clerk of the proper court, to 
be recorded, shall be taken and held as notice to all subse- 
quent purchasers of the existence of such bond or con- 
tract. 

{h.) Sec. 8. Be it further enacted. That hereafter ev- 
ery partition of any tract of land, or lot, made under any 
order or decree of any court, and every judgment or decree 
by which the title to any tract of land, or lot, shall be re- 
covered, shall be duly recorded in the clerk's oflSce of tne 
county court of the county in which such tract of land, 
or lot, or part thereof, shall be ; and until so recorded, 
such partition, judgment, or decree, shall not be received in 
evidence iii support of any right claimed by virtue thereof. 
(/.) Sec. 9. Be it further enacted^ That any witness 
who, in proving the acknowledgment of any deed recorded 
in the manner herein described, shall willfully and cor- 
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ruplly forswear biroself, shall be deemed guilty of perjury ; 
and shall be subjected, on conviction thereof, to tne same 
punishment as if such perjury had been committed in open 
court. 

(j\) Sec. 10. Be it further enacted, That the several 
clerks aforesaid ehall, on the first day of every term of 
their respective courts, return to the courts a correct and 
complete list of all deeds by them admitted to record in the 
manner aforesaid, since the term last preceding of their said 
courts, specifying therein the proof or acknowledgment of 
such deed before them (as the case may be), and also par- 
ticularly reciting the truth of the case in relation to any 
deed which may have been admitted to record, upon the cer- 
tificates of magistrates as aforesaid, and setting forth there- 
in a description of each deed, by the names of the parties 
thereto, and the kind of property therein mentioned ; which 
list, having been inspected by the court, shall be inserted 
in the minutes of the proceedings of the daj'-, and read there- 
with in open court; and the said clerks shall moreover 
cause a fair copy of such lists of deeds to be set up by ten 
o'clock A. M. of the day in which such return is made, at 
the principal door of their respective court houses. 

(k,) Sec. 11. Be it farther enacted, That any clerk 
failing to make the return aforesaid, or to advertise a copy 
thereof in the manner herein prescribed, shall foi^eit and 
pay, for every such neglect of duty, the sum of one hun- 
dred dollars, recoverable with costs on action or informa- 
tion, in the district court of the county in which such clerk 
has his oflSce ; one moiety to the informer, or person suing 
for the same, and the other to the Republic. 

(?.) Sec. 12. Be it further enacted, That every deed 
respecting the title of personal chattels hereafter executed^ 
which by law ought to be recorded, shall be recorded in the 
clerk's otfice of the county court of that county in which 
the property shall remain ; and if afterwards the i^erson 
claiming the title under such deed shall permit any other 
person in whose possession such property may, be to re- 
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move with the same, or any part thereof, out of the county 
in which such deed shall be recorded, and shall not, within 
four months after such removal, cause the deed aforesaid to 
be certified to the county court of the county in which such 
other person shall so have removed, and to be delivered to 
the clerk to be there recorded, such deed, for so long as it 
shall uot be recorded in such last mentioned county, and 
for so much of the property aforesaid as shall be removed, 
shall be void in law as to all purchasers thereof for val- 
uable consideration, without notice, and as to all creditors. 
J {m.) Sec. 13. Be it further enacted^ That every con- 
veyance, covenant, agreement, deed, deed of trust, or mort- 
gage, in this act mentioned, which shall be acknowledged, 
proved or certified, according to law, and delivered to the 
clerk of the proper court to be recorded, shall take effect 
and be valid as to all subsequent purchasers for a valuable 
consideration, without notice; and as to all creditors, from 
the time when such instrument shall be so acknowledged, 
proved, or certified and delivered to such clerk to be re- 
corded, and from that time only. 

(n.) Sec. 14. Be it farther enacted^ That all aliena- 
tions of real estate, made by any person purporting to pass 
or assure a greater riglit or estafe than any such person 
may lawfully pass, or assure, shall operate as alienations of 
so much of the right and estates in such lands, tenements, 
or hereditaments, as such person might lawfully convey, 
but shall not pass or bar the residue of said right or estate 
purporting to be conveyed or assured ; nor shall the alien- 
ation of any particular estate on which any remainder may 
depend, whether such alienation be by deed or will ; nor 
shall the union of such particular estate with the inheritance 
by purchase or by descent, so operate as to defeat, impair^ 
or in any wise to affect such remainder. 

(o.) Sec. 15 Be it farther enactedy That every estate 
in lands which shall hereafter be granted, convej'ed or de- 
vised to one, although other words heretofore necessary at 
common law to transfer an estate in fee simple be not adde4> 
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shall be deemed a fee simple, if a less estate be not limited 
by express words, or do not appear (o have been granted, 
conveyed or devised by constinction, or operation of law. 

(p.) Sec. 16. Be it further enacted, That the follow- 
ing form or piirpoii: of a release, or the said form in sub- 
stance, shall, to all intents and purposes, be valid and ef- 
fectual to convey from one person to another the fee sim- 
ple of any land or real estate, if the same be execnUd in 
the presence of and subscribed by two or more credible 
witnesses : 

The Republic of Texas — 

Know all men by these presents, that I, , of the 

in the Republic aforesaid, in consideration of 



dollars and cents, to me paid by , of , have 

granted, bargained, sold and released, and ])y these prosouts 

do" grant, bargain, sell and release unto the said all 

that (here describe the premises), together with all and sin- 
gular the rights, members, hereditaments and appurtenances 
to the same belonging, or in any wise incident or apper- 
taining, to have and to hold, all and singular, the premises 
above mentioned, unto the said , his heirs and as- 
signs forever; and I do herel)y bind myself, my heirs, exec- 
utors and administrators to warrant and forever defend all 

and singular the said premises, unto the said , his 

heirs and assigns, against every person whomsoever, law- 
fully claiming or to claim the same, or any part thereof. 

"Witness my hand and seal this day of in 

the year of . 

Signed, sealed and delivered in presence of . [l. s.] 

Provided, that no person shall be obliged to insert the 
clause of warranty, or be restrained from insertino- niiy 
clause or clauses in conveyances hereafter to be made, that 
may be deem.ed proper and advisable by the purchaser and 
seller; and that other forms not contravening the laws of 
the land shall not be invalidated. 
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(q.) Sec. 17. Be it further enacted^ That all convey- 
ances by commissioners, sheriffs, or other oflScers legally 
tiuthorizcd to sell 1 uid, hereafter to he made, for lands Fold 
in virtue of any decree, or judgment of any court within 
this Republic, shall be, and'they arc hereby declared to be 
good and effectual for passmg the absolute title to such lands 
to the i)urchasers thereof ; and all persons claiming under 
them, any law to the contrary notwithstanding, saving to 
the Republic ; and to all and every person or persons, 
bodies politic and corporate, their respective heirs and suc- 
cessors, other than the parties to such conveyances, decrees 
or judgments, and those claiming under them, all such 
right, title, interest and demand, they, every or any of them, 
would have had in case this a^^t had not been made. 

(r.) Sec. 18. Be it further enacted^ That an estate of 
freehold or inheritance may be made, to commence, i7i fu- 
ture, by deed, in like manner as by will. 

Approved February 5, 1840. — (pp. 153-158.) 

i 4. It is to l)e borne iu mind that Rections 14 and 15 of the "Act 
concerning conveyances" are applicable to all deeds con ve\iiig land, 
and should never be lost sight of wlien a conveyance is to be pre- 
pared. 

(a.) Section 14 precludes a grantor who has not a fee simple title 
from passing by deed a greater title than he has. 

(b.) Section 15 causes the holder of a fee simple title, when ho 
conveys, to convey the same, if a less estate be not limited by ex- 
press words or by operation of law. 

(c.) Section 3, which, thon«»h omitted in the digests, has never 
been repealed, by i)rovid*ug "that in no case shall livery of seizin, 
or placing the purchaser in possession, be nrcessary to pass any free- 
hold estate in lands," appears to do away with the common law us 
to champerty and maintenance touching freehold estates. 

(d.) Land in adverse possession may ho conveyed by a party out of pos- 
session. — Carder v. McDerneUy 12 Texas, 546. 

(e.) Qucve, Whether the English law in respect to champerty and 
maintenance is in force in this Slate? If it were, the fact that x^laintiff 
had parted with his title or claim, under a champertous contract, to a 
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third person, for -whose benefit the suit was alleged to bo prosocuted, 
"would not defeat a recovery. — McMuUen v. Gusety 6 Texas, 275. 

(/.) Tho principles of the common law are not contravened by the 
purchase of the whole interest of another in a contract, seenrity, or other 
]>roperiy, although the same*inay b© in litigation, provided the purchaser 
does not undeitalic to pay costs or make aclvances beyond what is neces- 
sary to support the exclusive interest which he has acquired. Sueh pur- 
chase is not obnoxious to the iraputatiim of either champeity or niaiuto- 
wdnce.— White v. Ga/s Exrs., 1 Texas, '^S4, 

(jg.) All contingent and executory interests are assignable in equity, 
and will be enforced if made for a valuable couHdoration ; and all contin- 
gent estates of inheritance, as well as springing and executory uses and 
possibilities coupled with an interest, where the person to take is eerlaii*, 
are tiansmissiblc by descent, and devisable and assignable. — yimmo v. 
Davis, 7 Texag, 26. 

OF pakol sales of land. 

$ 5. Notwithstanding tho express provisions of the foregoing 
Acts, it is well settled tiiat title by purchase to real estate may be 
acquired without any written contract or conveyance whatever, under 
tlie circumstances set fortli in the cases cited below. 

(a,) For the special circumstances under wliich a parol sale of 
laud was enforced, see Castlemau v. Sherry, 42 Texas, 28. 

(b.) A parol agreement for the sale of land before the issuance of par- 
ent, where possession was delivered, and vendor's heirs afterwards obtained 
l)atent and possession, held good. — Howe's heirs v. Bogers, 32 Texas, 218. 

(c.) An agreement to divide or partition lands is not within the statute 
of frauds, and need not be in writing.— 5woefc v. Tandy, 28 'J'exas, 130. 

(<?.) A parol assignment of a title bond for land, upon a full and valua- 
ble consideration, entitles the assignee to institu*e and maintain an equit- 
able action in his own name; and the statute of frauds cannot be inter- 
posed to defeat the lecovery of such assignee. — Bullion v. CamphcU, 27 
Texas, 653. 

[Query: la this law? Besides, is not the phrase '*a parol assign- 
menV a solecism ?— Ed.] 

(c.) A vendor, by a parol sale of land, who puts the purchaser in pos- 
session, if he takes advantage of the statute of frauds, must pay for im- 
l»rovement8 — Thouveuin v. Lea, 26 Texas, 612. [? — Ed.] 

(/.) A party in possession of land under a i>arol agreement for its sale 
who has paid nearly all the purchrse money aj.d made improvements, hehl 
to be entitled to a specific performance. — Neaiherly v. Bipley, 21 Texas, 434. 
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(.7.) Voriial sales of land were valid before tbe passa^je of the Act ot 
1e*4(»; and a verbal sale by tbe wife, wilb *be consent of tbe busbaiid, was 
t alid under tbe laws in force prior to 1840. — Monroe v. Searcy, 20 Texas, 348. 

(ft.) A par<d partition of land by a married wouian or a iuin.ir having 
an iutere.st therein, held good as against a purchaser. — Stuart v. Bakery 17 
Texas, 417. 

(i.) A parol sale of land, where the punrhasc money is paid by the 
venoec in posset>sion, will be enforced. — OHvnhouac v.Btirle9on,ll Texas, 87. 

( /.) Previous to the passage of the statute of frauds of January 18, 1840, 
n parol Kile oflands, accompanied by possession, passed a title as valid and 
legal an a written conveyance.— Z//t«co« v. lironauffh^ 1 Texas, 3*26. 

(k.) By the laws of Spain, ])arol evidence is admissible to establish tbe 
alienation or acquisition of immovable property. — Scott v. Maynard, Dal- 
lam, 548. 

(L) A verbal sale of land, in 163'.), accompanied by possession on the 
part <>f the vendee, was valid. — Id, 

(m.) A verbal sale of wild and unoccupied lands in Texas, in 1834, 
might he a good and valid sale, notwithstanding that no actual delivery 
of posscHsiuu either accompanied or followed the sale. — Jl'tlder v. Huntf 34 
Texas, 44. 

(h.) a vendee in possession under a pand contract for the sale of land 
entitled to a decree for speeitic i»eiforuniuce. — licynolds v. Johnsony 13 Texas, 
214. 

(o.) A parol gift of lauds, followed by possession and large expenditure 
in iniproveiiients— not mere permissive occupation — is sutficient. — Murphy 
V. Sidl, 43 Texas, 124. 

OF NOTICE. 

$ G. riie title to land is effectually trnnsiuitted by signing, sealing 
and delivering the deed, 'i' hat is sufticient as between the parties 
and all ha\ing actual notice. The (diject of registration is to give 
c<»nstrnctive notice — "such notice as, though it bo not actual, is suf- 
licient in law." (Bouvier's Law Dictionary, "Notice.'') $ 3, 1, ni. 

(fl ) To pass the mere legal title, it is not necessary that the conveyance 
kIiouUI bo recorded. The title is <ifectually transmitted bj signing and 
delivering the deed. The record is to protect creditors and subsequent 
puroliasprs. (P. D., 6G0, Art. 387(5, notes 907, 908 and 909.)— /*or//» v. HUh 
30 Texas, .529. 

(/>.) Actual notice is when the party has knowledge of the fact. — Eaw- 
ky v. liHllocky 29 Texas, 216. 

(c.) Constructive notice is brought home to the party by the registra- 
tion of the title papei-s, ©r when he is put upon inquiry by any circum- 
stances which, by the cxerci o of ordinary diligence and ju 'gmcnt, would 
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lead to a knowledge of the tact.; snch circnmstances malve it the duty of 
the party to make inqniries. (P. D., 864, Art. 4933 note 1092.) Pos-essioii, 
in person or by agent, is a suflQcieut circumstance. — Id. 

{d.) The recording of instruments not reqniiel, or affirmatively per- 
mitted, hy law to he recorded, is not notice. — Burnham v. C handler , 15 
Texas, 441. 

WHAT WRITTEN IXSTRU31ENTS ARE REGISTRABLE. 

$ 7. The law in force in Texas requires or afBrmatircly permits 
the written instruments hereinafter named, in order that they should 
have effect as construcnve notice (where not already records), to be 
executed, acknowledged or proved, certified under an official seal, 
and deposited ij the clerk's office of the county court of the proper 
county to be recorded. 

The instruments referred to are, conveyances, or deeds of the fee 
simple title, or of any less estate of land ; covenanrs to make title, 
<H' title bonds for hind ; leases (when for more than a year) of lauds, 
tenements or hereditaments ; agreements affecting the title to, or use 
of, land; deeds of trust of laud ; mortgages of land ; judgments and 
decrees of partition of land, or by which the title to land has been 
lecovered; judgments, when to operate as liens upon land: wills 
disposing of, incumbering, or in any manner rendering necessary the 
disposal of land J marriage licenses and the returns thereon; mar- 
riage contracts, wliether embracing land or personal [iropcrty or 
both ; schedules of tlie separate property «f married women ; ])owers 
of attorney, when intended to have effect as constructive notice; 
deeds respecting the title of personal chattels; deeds of trust and 
mortgages of personal property; and certain named official bonds. 

The ear-marks and brands of live stock (fac smiles and descrip- 
tions), copies of deeds, etc., the originals of which remain in the 
public archives, duly certified by the proper officer, of all titles re- 
corded in the General Land Office, and of all titles issued by the 
Commissioner of that ofiQce, when attested by its seal, are also ad- 
missible of record. 
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OF CONVEYANCES OR DEEDS OF LAND IN 
GENERAL. 

WHAT AIIE AND WHAT ARE NOT ABSOLUTE DEEDS OF LAND. 

$ 8. The statute of fraiuls ($ 2), wliicli requires deeds to be signed, 
the Act concerning conveyances (^ 3), which i-equires them to bo 
sealed and delivered, and the **Act to adopt the common law of 
Eiighiiui;' etc. (of January 20. 1^40, p. 3; P. D.,254, Art. 978), which 
repc'jiled all laws in force prior to September 1, 1836, except a few 
deail.v indicated, must be construed together, as they took effect ou 
the 811 nu; day— Jilarch 1(5, 1840. (See **An Act tixing the time," etc., 
of January 16, 1840, 6, which took effect from its iiassage. P. D., 
753, Art. 4576.) 

{a.) By tlieso Acts, the common law as to conveyancing, as modi- 
tied by tlie Act concerning conveyances ($ 3), became tlw) law of 
conveyancing in Texap. Indeed, as the Mexican Jaws as to convey- 
ancing were repealed on March 16, 1840, no other than the common 
hiw ujode, as modified by the Act referred to and the later Acts 
tonching tlie conveyance of the separate property of married wo- 
men,* has since been possible. 

(h.) The form of conveyance given in section 16 of the Act con- 
cerning conveyanees ($ 3), is a common law form. The language of 
the cloying part of that section — that no person shall ** be restrained 
from inserting any clause or clauses in conveyances hereafter to bo 
made that may be deemed proper and advisable by the purchaser 
and slUli- " — sliows that the common law forms of conveyancing 
were intended to be introduced in tbe amplest manner. So were the 
common law rules of construction. 

(c.) A conveyance or deed of land signifies an absolute convey- 
ance of the fee simple, or of some specified less estate^ as distin- 
guished from a mere incumbrance, such as a mortgage^ or an equit- 
able title, such as a title bond. 

((L) A written instrument which, while it embodies the words of 
an absolute conveyance, proceeds to retain a lien for unpaid pur- 



*See • ' An Act prescribing the mode in wliich maiTied persons may dispose of their 
separate property," of February 3, 18tl, 144; and **An Act defining the mode of con- 
veying property in which the wife has an interest,''' of April 30, 184&, p. 156 j T. D., 
261, Art. 2U03. 
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cliase money, or any executory contract showing that it w not finals 
is not an absolute deed. It is less. A deed absolute m\ its face may 
be proven to be only a mortgage, and any contemporaneous contracts 
in writing between the parties may be regarded as one transaction, 
and competent proof may be made to determine and fix its real char- 
acter j though, in the absence of fraud or mistake, pand declarations 
varying or contradicting a written contract are inadmissible. 

In all casos where a deed is attacked, an affidavit must be made 
in ordei to lay the foundation for proof. (P. D., 148, Art. 228; 605^ 
Art. 37J6j and 354, Arts. 1442, 1443) 

(«.) That a deed absolute on its face may be controlltd by parol ovi- 
denre showing That it was intended as a mortgage, bus long been nettled is 
tliis State.— 6'ifcfta v. Perri/y 43 Texas, 500. 

(/.) In the absence of fraud or mistake, it is ncit adnn'ssiblc to admit 
parol declarations varying or conaadictiug a wiitten contract. — Donley v. 
Bu8hj 44 Texas, 1. 

(</.) A deed from a father to some of his children to whom he is in- 
debted, and from them to others to whom there is none, may be tonsidored 
as one tranpaction, and, to the extent of the scc«nd transfer, a deed of gift. 
Huqhes v. lioiyei', 42 Texas, 116. 

(/t.) Deeds executed in contemplation of death, and forming a ]>art of 
a testamentary disposition, will be construed as i^art of such will.— }yood' 
all ' . Rudd, 41 Texas, 375. 

(i.) An instrument purporting to convey land, which upon its face dis- 
closes that it was intended as a security that the title should be made to 
another tract and as an indemnity against a lieu on such other tract, is a 
mortgage, though it may recite that upon failure to discharge the lien the 
instrument shall '* remain in force and virtue as a deed." — Bmle v. Ryan, 
40 Texas, 399. 

(J.) A deed absolute on its face maybe shown to have been intended to-- 
operate as a conveyance in trust, etc. — Reeves v. Bass, 39 Texas, 618. 

(Jc.) A contract, though absolute on its face, ft)r a part of land to be 
located, etc , is not a deed, but is an executory contract.— 2?cii v. Warrerif 
39 Texas, 106. 

{I.) When a deed retains a lien on land sold to secure the payment of 
purchase money, it does not invest.th© vendee with absolute tiile, nor with 
the light of possession as against Ihe vendor, until tbe purchase money 
be actually paid ; and, until then, the vendee cannot maintain suit against 
the vendor for possession. — Caldwell v. Fraim, 32 Texas, 310. 

(i».) Under our system of jurisprudence, the venilor, in such case, occu- 
pies the double attitude of vendor and mortgagee until the payment of 
the piirchase money. — Id, 

(a.) In this State, a perfect title is the union of both the legal and 
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eqiiitiiblc titln which may be acconi]i1Uhcd in our courts in any proper 
case, if the uecossxiry parties nre brought in. — Id, 

(o.) Where a ilecJ <»f conveyance, a inortgngo to secure the purchase 
nioni*y, anil a po^ver of attorney to locate and sell a tract of land were all 
j^ivi-n alttiut tho sime time, and were between the same parties, the thre« 
itistruiiM'utJi will be coubtrutnl as one contract.— /iyipiwi/er v. i/cGreaZ, :il 
Texas, 147. 

{p.) Wlieu a <leed and aiioiher contract were executed in reference to 
real estate on the same day, they are to be construed together, in order t« 
detcrniiiie wliether the transaction was a conditional sale or a mortgage. — 
Kufficr V. Womack^ 30 Texas, 3:W. 

(// ) It* the contract be originally z mortgage, it remrJas a mortgage. — 
Id. 

(/•.) Conditional sales allowable, if guch be the intention of the par- 
tii'B.— /ri. 

{h.) The legal title remains in the mortgagee when he is the vendor of 
laud. — Baker v. Clrppcry 2U Texas, G29. 

{t ) The doetrin*^ that a deed absolute on its face may be proved by 
parol ovidt'nco to be intended as security for a debt, and therefore a mort- 
gage, is well sfttled. — Mann v. Falcon, 25 Texas, 261. 

(«.) The payment of the purchase money is the essential constituent of 
title to real estate. — Itohcrtaon v. rani, 10 Texas, 472. 

(r.) Repeated decisions of this c mrt have held that a mortgage is but a 
secnrity, and that the title remains in the mortga;;or, subject to be di- 
V(?sted by the fureclosure of the mortgage. In this respect the deed of 
trust <locs not ditl'er from a mortgage. — Wright v. Hemki'son, 12 Texas, 43. 

(«?.) It is a familiar principle that two or more writings executed con- 
temporaneously, between the same parties and in reference to the same 
siihjuet matter, must be deemed one instrument and as forming but the 
sauui cintviHit.—Dunlap v. Wright^ 11 Texas, 597. 

(jfT ) A deed absolute on its face will be valid and effectual as a mort- 
gage, as between the parties, if it was intended by them to be merely a 
tfecurity lor a debt.— C'a;7«r v. Carter, 5 Texas, 93; Stcjjhens v. Sherrod, (5 
Texas, 294. 

(;/.) If the circumstances show that a deed was given as security for 
the payment of money, it will be treated as a mortgage, no matter what 
the terms may be in vvhich it is written. — Stanqycr v. Jolinson, 3 Texas, 1. 
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OF THE REQUISITES OF A CONVEYANCE OR 
DEED PASSING THE ABSOLUTE TITLE TO LAND 
FROM ONE TO ANOTHER, WHERE THE LAND IS 
NOT A HOMESTEAD OR THE PROPERTY OF A 
MARRIED WOMAN. 

PRELIMINARY REMARKS APPLICABLE TO ALL DEEDS, AND 
ESPECIALLY TO ABSOLUTE DEEDS. 

$9. {a.) By the common law, a couveyance or deed, "in its 
more confined sense, signifies a writing by which hinds, tenements 
-and hereditaments are conveyed, which writing is sealed and deliv- 
•«red." (Bouvier's Law Dictionary, **Deed," 380.) 1. It most be 
wiitten or printed on parchment or paper. (2 Litt., 229, a^ 2 Bl. 
Com., 297.) Our statutes (see J 2, a) require it to be ** in writing and 
'-sf</«6<Z" in order that it may be OAitionaMe, and (see $ 3, a) in order 
that the estate should pass, that it be conveyed **by writing, sealed 
'and delivered?'' 

(b ) That the deed should be legible, is apparent by analogy from 
^he language of the court in Vance v. Hague, 35 Texas, 432, and from 
the ruling in Wooten v. Dunlap, 20 Texas, 183. 

(c.) It may be here remarked that deeds, and, indeed, all title 
^papers to land, should be as indestructible in every respect as possi- 
Vble. They should be made out on printed blapks, or else wholly 
**written, on parchment paper of "cap" size, so as to be conveniently 
transmissible by mail, and to go into ordinary files of papers in 
<;ourt. That species of paper is preferable to parchment itself. It 
does not shrink and become as hard as horn, as parchment does, 
when exposed to great heat. It is not so tempting to destructive in- 
sects, and is slower in decaying from all natural causes. Besides, it 
<^nbe bent repeatedly in every direcliou, like a bank note, without 
, breaking, when good cap paper, under the same circumstances, 
M'ould fall to pieces. 

((?.) The ink used in conveyancing should be banker's ink, or 
good ordinary ink in which India (not sepia) ink is thoroughly mixed. 
fSucU ink cannot be taken out without visibly injuring the paper (as 
-ordinary ink can) by any chemical agency. 

(e.) The deed poll, as it is termed by the common law, (which is 
a deed made by one party only, and is not indented, but polled or 
ebaved quite even, and for this reason is called sl deed poll) or single 
LC2 
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deed of bargain and sale of land, is the form of conyeyaiice given in 
the Act cobcerniDg coDTeyances (4 3, p), and is the form of coiivey- 
aoce almost universally in nse in this State. The statatory formy 
erroneously termed in the Act a '*form or purport )»f a release'^ 
(which it is not, a release being a totally different instrument), is 
well adapted to the use of the vendor only who may wish to convey 
with the least possible future responsibility^ especial^ as by adding 
the words *' by, through or under me" he can convert the warranty 
clause from a covenant of general to a covenant of special warranty,, 
and at the same time can omit to insert au} of the common or speciaf 
covenants herein mentioned and indicated. 

(/.) As the purchaser, on the other hand, naturally seeks to bor 
as fully protected as possible, before a sale of land can be consum- 
mated by the execution and delivery of a deed, the parties contract- 
ing have to agree as to what recitals and covenants are to be incor- 
porated in the deed. It is always the safer practice tliat a distinct 
agreement or memorandum of agreement, signed, sealed and wit- 
nessed, accompanied by the title papers, or where they cannot be 
liadythat an abstract of title from the county records, should be 
placed in the hands of the conveyancer lor his guidance in the pre- 
paration of the deed. 

{p.)i At eomnoon law all title deeds pass with the land. The pur- 
chaser of an entire tract Js in gctoeral eatitled to reeeive from the 
vendor such title papers to the land as>lio has or can control when 
the sale is consummated. 

(ft.) As original deeds are better evidence than cert i Bed copies 
made from the record, it is no small inducement to purchasers of 
real estate that they get with the land a convplete chain of original 
deeds, or at least sucb as ean be had, together with certified copies 
of such as may have been delivered te^ some prior purchaser of a 
part of the tract, or may be on file in a pending suiv,^ or may have 
been casually lost or destroyed* 

(i.) Such being the case, where a deed has to be sent by mail or 
otherwise to another county to be recorded, it is the safer practice 
to have It executed at least in duplicate, for then, in the event of its 
loss, and especially if in the meanrime the vendor should die, no 
little trouble and tio small expense would be avoided. 

(J.) Where land is bought with a view to a subdivision and resale 
it is to th^ interest of the purchaser to obtain hts deed in such num- 
bers (in duplicate, triplicate, quadruplicate, etc., for example,) a» 
would enable him to deliver an original to each* sub-purchaser, 
Origlu^s in duplicate, etc., need cost no' more than certified copies^ 
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and are far more desirable — ^beiog only impeachable on oath, and 
if impeached being more easily provable. (See $ 8, d, and $ 11« b.) 
They are invalaable in case the county records are destroyed by fire. 

WHAT AN ABSOLUTE DEED FOR LAND MAY CONTAIN, CON- 
SIDERED SEfilATIM. 

^ 10. (a.) Without losing sight of the peculiar provisions of the 
Act concerning conveyances, of which section 3 repeals the com- 
mon law as to 'Hivery of seizin, or the placing the purchaser in 
possession," section 14 causes the less estate to pass when the grantor 
does not own the greater, section 15 causes the fee simple when 
owned by the grantor to pass by the deed ''if a less estate be not 
limited by express words" (or by law), and section 18 declaring that 
*' an estate of freehold or iuheritance may be made to commence in 
fiitnro by deed in like manner as by will," it is to be noted that when 
'^ deemed proper and advisable by the purchaser and seller" a care- 
fully drawn deed poll of bargain and sate of land may be framed to 
begin in the following terms, and may be made to contain clauses 
embodying any or all of the covenants hereinafter given and sug- 
gested : 

The State of Texas, County of . 

Kno'v all men by these presents* that I, , of the State and? 

county above written, in consideration of the sum of dol- 
lars ($ ) to me actually in hand paid, the receipt of which is- 

hereby acknowledged, by , of the county of in the 

State of , have granted, bargained, sold and conveyed, and by 

these presents do grant, bargain, sell, convey and confirm unto said^ 

^ all that certain tract or parcel of land situate in the county. 

of -^— - and State of Texas, which is described as follows l— • 

(c.) As a deed must be made by a grantor er grantors and to a* 
grantee or grantees (see tn/ra, d), when it is drawn in the best pos- 
sible manner it gives what can most conveniently identify them— 
their entire names, their residences and their occupations. (See 
infra^ k.) 

It is not indispensable that more than the initial or initials, such as 
a party ordinarily uses in signing letters, etc^ followed by the sur- 
name, should be inserted, though it \& preferable that the full names, 
residences and occupations of the parties should be given, and that 
the grantor should sign his full name, and not merely a part thereof.. 

(d.) In McCown v. Wheeler, 20 Texas, 372, the court decided that a» 
deed left blank as to the name of the grantee and filled up after the ao-- 
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knowledgment, whilst it would not operate as a deed, would be adinis- 
sible ia evidence of a contract of sale, and would take the case out of the 
Htatnte of frauds in an action for specific performance— the ruling is ap- 
proved.— iCwer V. Mice, 33 Texas, 156.[t— Ed.] 

(e.) It is no objection to the recovery of possession of a deed belong- 
ing to the plaintiff and unlawfully detained by the defendant,^ that such 
deed is executed tv ith a blank for the name of the grantee. — McCown v. 
fVheelcr, 20 Texas, 372. 

(f.) Where a deed has been made by a party having the lawful au- 
thority to sell, the use by such person of a name different firom that by 
which the party is usually known will not vitiate the title. — Cordier v. 
Cage^ 44 Texas, 532. [Butt— Ed.] 

iff.) The mistake of a name in one part of a document corrected by 
the context. — Clay v. Holbert, 14 Tex<Mf 189. 

(hu) Where one, purporting to act as the attorney for another, executes 
a deed in his own name, the deed will be sustained, if the person executing 
had authority to make a proper deed. — Rogers v. Frosty 14 Texas, 267. 

[For a somewhat similar case, see Dantrey v. KnoUe, 43 Texas, 450.] 

The following cases are also cited by way of analogy. — Ed. 

(i.) A party signing by the initials of his Christian name may be suecV. 
in the same manner. — Cummings v. Bicej 9 Texas, 527. 

(j.) Where the petition was against U. S. Cummings, and the citation 
was issued to and served upon Uriah Cummings, it was held that the vari- 
ance between the petition .and writ was immaterial. — Id, 

(Jc.) The middle name or initial is not known in law, and will not be 
noticed, unless it should be made to appear that it has been the occasion 
of a different person from the one designated being injured thereby.— 
McKay v. Speak^ 8 Texas, 376. 

(Z.) Where the certificate of the officer identified the witness who 
proved the deed for registration as the person who signed it, the certifi- 
cate will be taken as prima facie true, although there be a discrep^cy in 
the middle initial.— (P. D., Art. 4973, note 1084.)— Pa^fe v. Amim, 29 
Texas, 54. 

OF THE CONSIDERATION. 

$ II. (rt.) In the above form of the begiuning of an absolute deed 
of land, blanks are given to be filled by a recital of the coDfii deration 
paid and of its receipt. 

If the consideration be Dot paid the title does not pass. The pay- 
ment of the consideration is made,iin this State, an essentia^l reguisite. 
(See snjffra, §8 8, and ivfra f, k, n.) 
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(b,) The consideration of a sealed covenant for the conveyance of land 
could only be denied by a sworn plea. — Vineyard v. Smithf 34 Texas, 454. 

(c.) Conveyances of property in consideration of natural love and affec- 
tion cannot be sustained against the rights and interests of aiitecedt^nt 
creditors. CRaymoud v. Cook, 31 Texas, d75.)—Mareland v. Atchison^ 34 
Texas, 351. 

(d.) Where a note was given in part for land and in part for other 
considerations, the vendor*s lien may be enforced for so much of it as was 
for land, provided the party claiming the lien can show precisely kow 
mnch of the consideration was for land. — Swain v. Cato, 34 Texas, 365. 

(6.) A purchaser at a sheriff's sale, who is the judgment creditor, is not 
a bona fide purchaser for value. — Orme v. Roberts, 33 Texas, 768; Blanken- 
ship V. Douglasy 26 Texas, 225/ Ayres v. Duprez, 27 Texas, 524. 

(/.) It is immaterial that the notes given for the purchase money have 
become barred by the statute of limitations ; withont payment of the pui- 
chase money the vendees cannot obtain absolnte title to the property a«^ 
against the vendor.— 5ofccr v. Ramsey, 27 Texas, 52. 

See also, Lander v. Rounsaville, 12 Texas, 195. 

(flf.) Where a title bond for land pnrported lo be made in consideration 
of "one dollar," and the further consideration of "kindness to me as a 
stranger," held doubtful whether the instrument expressed on its face a 
f valuable consideration.— Davw, etc., v. Forrest, 26 Texas, 98. 

(h,) The law requiring a failure of consideration where pleaded to an 
instrument under seal, to be sworn to, stands unchanged. — Wimhish v. 
Holt, 26 Texas, 673. 

As to how a deed may be avoided for undue influence, see MllUcan v. 
Millican, 24 Texas, 426. 

(i.) Where the consideration of the cancellation of a deed is the exe- 
cution of another, and the latter proves from any cause to be void, equity 
will regard the first deed as never having been cancelled. — Galbraith v. 
Templeton, 20 Texas, 45. 

( j, ) As to the efiect of a seal, see Short v. Price, 17 Texas, 397. 

(k.) The payment of the purchase money is the essential constituent of 
the title to real estite. — Robertson v. Paul, 16 Texas, 472. 

(Z.) A plea which impeaches the consideration, either in T^^liole or in 
part, of a note in writing under seal, is required by the statute (H. D., 
Art. 710, or P. D., Art. 228) to be supported by affidavit.— Tri7/ia»is v. 
Bailes, 9 Texas, 71 ; and Clopton v. Pridgen, 8 Texas, 308. 

This is a fortiori the case as to a deed duly sealed. — Ed. 

(m.) That a mere voluntary conveyance, or donation, of real estate will 
not be enforced, either at law or in equity, is too well settled now to be 
questioned. — Carliny. Hendricks, 35 Texas, 225. 
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(» ) Where the grantee fails to perform, thongh a deed be made, the 
motive and iudacement held to have failed. — Gibson y. Flfer^ 21 Texas, 260. 

Po in case of UDclae inflaeDoe or mental weakness. — Id. See also Mnek- 
elroy v. Bethany, 24 Texas. 426. 

(o,) Where the vendee of land nnder an exeontory contract refuses to 
go on, he forfeits so mnch of the purchase money as he has already paid, 
and the vendor may recover the land. — Estea v. Brotcningf 11 Texas, 237. 

THE REOITALS. 

$ 12. (a.) The recitals of a deed are generally incoi-porated in 
the premises; by which term is meant all that part of a deed which 
precedes the habendum. In the recitals of the premises an abstract 
of the chain of title, the field notes, or any other definite description 
of the laud conveyed— indeed, any and all facts touching the same 
upon which the parties may agree. For example, after the words 
'^iill that," may be inserted — *' certain tract of land situate in the 

county of , and State of Texas, patented to 

by patent No. — , recorded on pages of volume of the 

record books of the General Laud Office of the State of Texas, and 

also on pages of book of the record books of said county 

of ; which tract was conveyed by a deed containing covenants 

of good title and of the right to convey free from all incumbrances 

and of general warranty, by the patentee thereof unto , 

the grantor hereof, and which deed is of record on pages — of book 
-— of the record books of said county ; a more particular descrip- 
tion of wLich tract is as follows:" (Here insert the field notes or 
sucli other description as may enable the land conveyed to be iden- 
tified with certainty.) 

[For names of trees in old titles, see Texas Digest, 585.-— Ed. J 

(&.) A mistake in the calls in a patent correctable by other calls. — Ber- 
nard v. Good^ 44 Texas, 638. [So with a mistake in the calls of a deed. — 
Ed.] 

(c.) Recitals bind both parties to, and parties claiming under, deeds.— 
jPisA; V. i^'/orcs, 43 Texas, 340. 

(d.) So with recitals in a land certificate. — MoPhail v. Burris, 42 Texas. 
142. 

(e.) Any deed duly recorded is notice to all the world of whatever it 
contains, and no one can claim adversely to such deed as an innocent pur- 
chaser.— Vaughan v. GreeVf 38 Texas, 530. 

(/.) Recitals in the qnit claim deed of aTemote vendor not evidence of 
a prior unregistered conveyance,— Graham v. MawkinSy 38 Texas, 628. 
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{g.) Restrictive words in the latter \\)\Tf of ft deed control tlie grant. 
€ee this case for illustration. — Cromwell v. Hollidayy 34 Texas, 463. [This 
ca.se is cited to show that the recitals may he controlled hy restrictive 
words inserted later. — Ed.] 

(h.) A recitalin « title bond of the payment oi a certain consideration 
•is not conclneive, hnt. at most, oiily prifna facie evidence either of the true 
amount of the consideration, or of the fact that it was paid. Notwith- 
standing th'o recitals in a deed or a title bond, the consideration may be 
inquired into, and the facts with reference to ii proved by parol eridence, 
Eborn v. Camwn,, 32 Texivs, 231. [See P. D,, 143 Art. 223.— Ed.] 

(i.) Parties and privies are bonwd by the recitals lu their deeds and 
patents. — Kimbro v. Hamilton j 28 Texas, 5(50, 

(j.) Recitals in a sherifTs deed are only matter of inducement and can- 
iiot afl-ect a stranger whose land the sheriff may have ininioperly attempt<3d 
to sell. — Lcland v. WiUoit, 34 Texas, 79. 

(fc.) It is an elementary rule, which needs no illustration, that the re- 
citals in a conti^ct for the sale of land are con-elusive against the vendor 
and his privies of the nayment of the purchase money admitted thereby. 
This rule applies to snch contracts whether under seal or not. — Martin v, 
Weyrnan, 26 Texas, 460, 

{I.) Parol evidence may be addnced to explain or coiTCct misdescrip- 
tion in a deed. — Hughes v. SeanlaUy 25 Texas, 162. 

(m.) If the recitals in the chain of title under which the purchaser 
bolds show that the purchase money has not been paid to the prior vcn- 
<lor, he will be held to have had notice of such prior vendor's livn. — Mc- 
AJpine v. Burnett, 23 Texas, 649. 

(/I.) The recital of the payment of t!ie purchase money in the deed of 
the subsequent vendee is not evidence against the prior purchaser. — Wat- 
^ins V. Edwards, 23 Texas, 445. 

(o.) It is well settled that where land is sold by metes and bounds, the 
recital of the number of acres is mere matter of description, and is not 
supposed to influence the contract of the parties; iiasniuch as men may 
easily err in Iheir estimate of the number of acres within c^-rtain lines, Imt 
<5annot err as to where marks, or monuments, or nataral olgeets are on tlH5 
eaith's 8nrfa<je.— DaZton v. Buetj 22 Texas, 133. 

(p.) An a«t of sale of land, by power of attorney in Louisiana, is not 
evidence of the execution of the power, although the exhibition of tlie 
power be recited in the record, more especially when the i»o\ver purported 
to have been executed in a forei^ju country,— Watveus v, McGrea\ 16 Texas, 
^06. 

(q.) It is not necessary that an administrator'^ deed slutnld recite the 
proceedings or decree at length ; nor is such a recital evidence of the facts 
recited, except between the parties and their privies. The judgment or 
decree authorizing the conveyance must be i)roduced. — Jo3wu v. Taylovj 7 
Texas, 240. 
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(r.) ^'A recital of one deed in another binds the parties and those who* 
claim under thpm by matters snbseqnent.^ — Hardy v. DeLeon, 5 Texas, 212. 

(8.) Where the description given in a deed^of land intended to be con- 
veyed inclu(l*'s ueveral particulars, all of which are necessary to the iden- 
trificatiou of the land conveyed, no land passes by the deed except snch as- 
is consistent with every particular of the diescription. — Cromwell v. Holli-- 
dkij, 34 Texas, 463. 

(t) Where a ^aut called for a map as part of the description, the map 
i» admissible in evidence to sustain the grant. — Wtlder v. Carroll, 29 Texas, 
318. 

(«.) Patent not void on account of repngnant call if the identity of the- 
land can be ascertained from the language used. — Id, [8o, from analogy, 
with a deed. — Ed. J 

(v.) A deed for a certain nnmber of acres of land, to be taken out of a 
large tract, \N'hich describes the land sold as commencing at the. beginning 
<mrner of the original tract, and to be taken in a square if it will admit of 
it, leaves it uncertain, from its terms, in what form the land is to be taken,, 
- and is void for uncertainty in the description, unley it be aided by matter 
extrinsic to itself. — Wofford v. McKenna, 23 Texas, 36. 

(t(7.) A grant by the owner of a certain number of acres in a particular 
tract will authorize the grantee to locate it in any part of the tract, be- 
cause the conveyance must be held to pass some interest, if sush effect can 
be given it consistently with the rules of law; and if uncertain orambigu<- 
ous, it must be construed most strongly against the grantor. — Id, 

(jr.) In a contract between individuals, if a latent ambiguity exist in> 
the description of the land, parol evidence may be resorted to to explain ifr 
and give efiiict to the intention of the parties — Id, 

(j/.) But these principles are not applicable to conveyances made by 
the assessor, and parol evidence is not admissible to explain a latent am- 
biguity in such a conveyance, or to locate the land. If the description of 
tlie officer be so uncertain and incomplete as to require the aid of extrinsic 
evidence, hit* deed is void. — Id, 

(z.) Where conflicting and contradictory calls are found in a deed, the 
most material and certain call must prevail ; but where thetre is discrep- 
ancy, there is no occasion for coustrnction. — Bass v. MitcMlj 22 Texas, 285* 

(aa.) An error in matter of description in a deed, causing a latent am- 
biguity, may be corrected by parol proof. — Early v. Sterrettj 18 Texas, li:L 

{bh.) The calls of a grant can be established by the aid of extiiusic evi- 
dence. — WiUiamson v Simpson, 16 Texas, 4'J3. 

(co.) Where the description in a conveyance is sufficient to render the 
land capable of being ascertained and identilied, it is sufficient. — Ben*y v. 
TfruM, 14 Texas, 270. 

(dd.) The falsity of a part of the description does not vitiate the deed, 
when, from the whole, the land conveyed may be certainly ascertained. — 
Id. 



Digitized by 



Google 



Recitals, § 12, ee-U. — ^Habendoi, § 13. 25 



(c6.) A call for a corner between two proprietors as a beginning comer 
18 good, although such corner may not have been established, provided the- 
titles of the two proprietors furnish the data for its establishment. — Id, 

(ff.) Where the description in a deed called to commence at David 
Strieklanil's southwest corner and run west, etc., and it was proved that the' 
land to the last three calls began at David Strickland's south4,ast comer 
and ran west with David Strickland^s line, it was held that the land waa A 
sufficiently identified.— iSwifA v. Chatham, 14 Texas, 322. 

{gg,) Where the body of the land is sufficiently described to identify it 
beyond doubt, and to control with sufficient certainty erroneous particular 
descriptions, the latter may be rejected, to give effect to the former and 
uphold the deed. — Id, 

{hh.) The most material and certain calls will control those which are 
less material and certain. A call lor a natural object, as a river, a known 
stream, a spring, or even a marked tree, will control both course and dis- 
tance ; although there are many cases where the course and distance will 
control natural marks and boundaries, as where it is apparent on the face 
of the grant that these were inserted by mistake, or were laid down by 
conjecture ; and so of a variety of cases which may be supposed. — Hubert 
V. Bartlettj 9 Texas, 97. 

{it,) Where the calls of a deed or other instrument are for natural op 
well known artificial objects, both course and distance, when inconsistent 
with such calls, must be disregarded.— trgu/rart v. Burle-^rni, 6 Texas, 502* 

(jj.) A conveyance of land is valid if it describes the land with sufficient 
certainty to enable the vendee to identify it by the aid of extiinsic evi- 
dence. — Conl^j v. Stanfield, 10 Texas, 546. 

{kk.) Where the description of the land in a deed is so indefinite that 
the land cannot be identified wi h certainty, the deed is void; but where 
the objection was to a 8herifi;''s deed, in an action by the debtor to recover 
the land, it was held to be a sufficient answer to the objection of vague- 
ness, that the description in the deed corresponded substantially with the 
description of the same land contained in plain tiiPs petition. — Howard v. 
North, 5 Texas, 291. 

(11,) In the form given in the Act, the premises (i. e. the part of 
the deed that precedes the habendum) conclude with the following 
words : 

" Together with, all and singular, the rights, members, heredita- 
ments and appurtenances to the same belonging, or in any wise in- 
cident or appertaining.'' 

THE HABENDUM, ETC. 

$ 13. Next in order after the premises, in the statutory form,, 
comes the habendum, which is usuaPy joined with the tenendum. 



Digitized by 



Google 



26 Habendum, § 13. — Covekantb, § 14, Or-d. 



'' To linve and to hold all and singnlar the premises above men- 
tioned utito the said , his heirs and assigns forever/^ 

Though they are not essential, because section 3 of the Act con- 
ecrninff conveyances (^ 3, c) dispenses with livery of seizin, and 
section V> (^ 3, o) causes a deed to pass the fee simple title if the 
fjrantor has it ($ 3, n)— **if a less estate be not limited by express 
words," etc., it is preferable that they should not be omitted, as 
they tend to show that the instrument in which they are incorpo- 
rated in meant to be a deed, and besides they would be approved bj 
purchagers from common law States or countries. 

I 

OF THE COVENANTS, 

J 14. (a.) Next following the habendum and tenendum, as a matter of 
convenience preceding the warranty rather than succeeding it, "any 
chiuae or elauses in conveyances hereafter to be made, that may be 
deemed proper and advisable by the purchaser and seller," which do 
not coutnivone the laws of the land, may be inserted. Forms of 
certain of these clauses or covenants — for the words " clause of war- 
ranty" in the beginning of the sentence ($ 3, p) clearly indicate that 
by *• clause or clauses" is meant covenant or covenants— are here 
given. 

(?>.) As at common law not only any or all of the six common 
covenants, as the parties might agree, might be incorporated in a 
deed, but any otner lawful covenants they might determine upon 
niiglit alno be incorporated. The language of the Act above cited 
($ ;?, p), though awkward in so far as it styles covenants "clauses", 
makes all such covenants, whether common or special, permissible. 

(c.) The common covenants referred..to are as follows: 1. The 
covenant for seizin. 2. The covenant for good right to convey. 3. 
'J'he covenant against incumbrances. 4. The covenant for quiet 
enjoynicnr. 5. The covenant for further assurance. And 6. The 
covenant of warranty (general or special). 

As these covenants have a judicially settled scope and construc- 
tion, an approved form of each in modern phraseology will be now 
given, together with a brief notice thereof. 

TJte covenant for seizin. 

(d.) A convenient form of this covenant is as follows: 

— "and the said (grantor) does hereby for himself, his heirs, exeeu- 
tors and administrators, covenant with the said (grantee), his hei^s 



Digitized by 



Google 



' Covenants, § 14, c, /. 27 

and assigns, that he the said (grantor) is now seized, to him and his 
heirs, of a good, sole, absolute and indefeasible estate of iaheritauce 
in fee simple of and in the tract of land hereby bargained and sold." 

This covenant is not now often used, being substituted by the cov- 
enant for good right to convey, or some special covenant, such as a 
covenant tliat the grantor has good title. 

The measure of damages in case it is broken is, in go n oral, the 
consideration money, with legal interest thereon. (Rawle on Cove- 
nants for Title, 99, 100.) 

As, if broken at all it is broken as soon as it is made, it has been 
held not to run with the land. {Id., Ch. viii, :U0.) 

The covoiant for a good right to convey. 

(e.) A form of this covenant is as follows : 

--" the said (grantor) now has in himself good right, full power and 
absolute authority, to grant and release the said tract of land, with 
the appurtenances, unto the sai4 (grantee), his heirs and assigns.'* 

The measure of damages for the breach of this covenant is the 
consideration money, with legal interest from the date of its pay- 
ment. (Rawle on Covenants for Title, 130.) 

As, if broken at all it is broken as soon as made, this covenant 
does not run with the land. (Id., Ch. viii, 34U.) 

♦ The covenant against incumbrances. 

(/.) A form of this covenant; is as follows : 

— " and the said (gi-antor) hereby covenants that the tract of land 
above described, and its appurtenances, are free and clear of all in- 
cumbrances of every sort and description done or suffered by him." 

The measure of damages for the breach of this covenant is, in case 
the estate is entirely defeated by an incumbrance, the consideration 
money, witli interest from the date of its payment; and in case of a 
less injury by means of an incumbrance, the amount paid to extin- 
guish tlie incumbrance. (Rawle on Covenants for Title, 164 and 
148, n.) 

The mere existence of an incumbrance, without more, will entitle 
the plaintiff to but nominal daukages. (Id., 148.) 

This covenant does not run with the land. (Id., Ch. viii^ 340.) 
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Tlie covenant for quiet enjoyment. 

{(f.) A form of this coveDaot is as follows : 

— ^^and that it shall be lawful for the said (graDtee),.hi3 heirs and 
assigns, from time to time and at all times hereafter, peaceably aud 
quietly to enter upon, have, hold, occupy, possess and enjoy the said 
tract of land, with its appurtenances, to and for his and their use 
aud benefit, without any let, suit, trouble, denial, eviction, interrup- 
tion, claim or demand whatever, of, from or by him the said (grantor> 
or Iiis heirs, or any other person or persons whomsoever.'' 

Tlie measure of damages for breach of this covenant is, in case of 
an eutire deprivation of the enjoyment of the land, etc., the conside- 
ration money with legal interest from the date of its payment ; and 
in case of a deprivation of the enjoyment of a part, the amount paid 
to relieve the same. (Rawle on Covenants for Title, 212.) 

This covenant runs with the land. {Id,, 199.) 

Tlie covenant for farther assurance, 

(It.) A form of this covenant is ap follows: 

— ^* and also that he, the said (grantor), and his heirs, and all per- 
sons rightfully claiming any estate or interest in the said premises, 
etc., or any part thereof, under or in trust for him, will from time to 
time and at all times hereafter, at the request and costs ^ the said 
(gniutee), his appointees, heirs or assigns, make, do, acknowledge, 
enter into, execute and perfect, or cause or procure to be made, done, 
acknowledged, entered into, executed and perfected, all such further 
acta, deeds, conveyances and assurances whatsoever, for the further, 
better, more perfectly or satisfactorily granting, releasing an 1 con- 
firming, or otherwise assuring the said hereditaments and premises, 
and every or any of the same, with their appurtenances, to the use 
aud in the manner aforesaid, according to the true intent and mean- 
ing of these presents, as by said (grantee), his heirs, appointees or 
assigns, or his or their counsel in the law, shall be tendered to be 
done and executed." (Rawle on Covenants for Title, 203, 204.) 

This covenant is generally sued irpon in equity where the common 
law rules as to measure of damages do not apply {Id,, 215), but when 



Digitized by 



Google 



Covenants, § 14, i-k. 59 

sned upon at law, the rules as to damages in case of breach of the 
covenant of seizin or against mcambrances are applicable. (7d., 
216.) 

Until a refasal to execute, it rans with the land. {Id,, 215.) 

The covtnant of warranty, 

(i.) The form given ia the Act concerning conveyances, of Feb- 
ruary 5, 1840, 157, Sec. 15 (J 3, p), is that of a covenant of general 
warranty, and is as follows : 

— " and I do hereby bind myself, my heirs, ezecntors and admi^iis- 
trators, to warrant and forever defend all and singular the said prem- 
ises unto the said (grantee), his lieirs and assigns, against any person 
whomsoever lawfully claiming or to claim the same, or any part 
thereof." 

This can be converted into a form of special warranty by adding 
the words : *' by, through, or under me." 

The measure of damages for breach of a covenant of warranty 
. (whether general or special), is the consideration money with legal 
interest thereon, though where the use (or rent) of the land is equiv- 
alent to the use (or interest) of the money, and the third party evict- 
ing the vendee or his heirs by means of a superior title fails to re- 
cover damages, it is not perceived that interest would be recovt'rable. 
This covenant runs with the land. (Rawie on Covenants for Title, 
Ch. viii, 340.) 

(J.) Where a deed assumes to convey the land and not merely the title 
(such as it is) that the vendor has in it, and there is a p:eueral warranty, 
it will carry any after-porchased right or title that may be acquired by 
tlie vendor. — Harrison v. Bmiiig, 44 Texas, 255. 

Query as to this ? Does not this decision extend the covenant of 
warranty so as to make it embrace what can only be witfiin the 
scope of a covenant of further assurance— a covenant not made by 
the parties t — Ed. 

' (k.) To enable a vendee holding land under a conveyance with a gen- 
eral warranty, executed and delivered, to resist the payment of the pur- 
chase money, he must establish beyond doubt that the the title had failed, 
. in wJiole or in part, and that there was danger of eviction. — Johnson v. 
Leroyj 27 Texas, 21. 

Query as to this t See, infra, the citation of Tarpley v. Poagc's 
Admr., 2 Texas, 139.— Ed. 
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(I.) A covenant of general warranty is not limited or restrained in its 
operation by a snccoeding covenant in the same deed to defend the title 
against all persons claiming through the patent or deed under which the 
vendor held the land. — Howe v. Heathf 23 l^ezas, 614. 

(m.) Actnal evicMon is not necessary to enable the warrantee to sue. — 
Peek V. Heneley, 20 Texas, 672. 

(n.) In order to entitle to recover at all on the gronnd of eviciion, he 
must have been evictotl legally or by paramount title, which mofit be al 
leged.— Ftena«/aii v Ward, 12 Texas, 209. 

(o.) An administrator cannot bind the estate by his warranty (Lynch 
v. Baxter, 4 Texas, 431): but the estate cannot be permitted to derive any 
unj 1st or unconsciciitidiis advantage from his unauthorized fraudulent 
conduct. — Able v. Chandler, 12 Texas, 88. 

(p) Where the warranties in a deed are equivalent to a covenant of 
seizin in the vendor, the vendee may, before eviction, prove the failure of 
the vendor's title as a valid defense to an action for the recovery of the 
purchase money. In 8uch case the vendee cannot be compelled to wait 
until actual eviction, and then resort to an action on the covenants of the 
deed for redress, more especially when it appears that the vendor is insol- 
vent.— Tarp% V. Poarj^s Admr.^ 2 Texas, \?Q. 

[Can one covenant be equivalent to another not m^def — Ed.] 

(g.) The provision at the close of section 16 of the Act concerning 
conveyances ($ 3, p) that " no person shall be obliged to insert the 
clause of warranty, or be restrained from inserting any clause or 
clauses in conveyances hereafter to be roade tliat may be deemed 
proper and advisable by the purchaser and seller; and that other 
forms, not contravening the laws of the land, shall not be invalida- 
ted," makes any lawful covenant or covenants, whether general or 
special, executed or execntol*y, admissible as '^ clauses," if agreed 
upon by the parties. This provision permits the insertion of an end- 
less variety of covenants, too numerous to be specified, io addition 
to, or in place of, any or all of the common covenants enumerated. 
By way of illustration, a few of such covenants are here mentioned: 

A covenant tliat the grantor has the fee simple title and actual 
possession. 

That he has such title of record. 

That the land is free and clear from all taxes. 

That in case of the breach of any of the covenants in the deed, th^ 

measure of damages shall be dollars, as liquidated damages, 

and not as a penalty. 

That the vendee shall not have the right of action on any covenant 
in the deed unless he maintains continuous actual occopati6n of the 
land under said deed duly recorded, cultivating and paying all taxes 
thereon for five years. (See P. D., 7Q7, Art. 4623.) 
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Tbat the vendor only warrants sach title as be hat*, and does not 
warrant further. 

(r.) If a vendor's lien is reserved, whether in the deed or by 
means of a mortgage or deed of trust, which will be construed to- 
gether with the deed as one contract, the de<^d, though absolute on 
its face, will not be regaided as passing the title. 

Tills mast not be lost sight of when a deed is to be preptired. 

OF THE DATE AND SIGNATURE. 

^15. (a.) Next come the wi^rds : 

" Witness my hand and seal, this day of , in the 

year . . [l. s ]" 

(5.) A deed should always l>e dated. For convenience, as it is 
often prepared in advance, blanks are left at the end to be filled with 
tlie date— as in the statutory form. Tliey should bo filled with the 
date when it is actually executed, written in words rather than in 
figures (though figures are sufficient), because, when the date is so 
inserted, it is less subject to error, as well as less liable to alteration. 

(e.) It is here to be observed of the three Acts (which went con- 
temporaneonsly in force on March 16, 1840), to-wit: the Statute of 
Frauds, the Act concerning conveyances and the Act to adopt the 
common law, etc.. which regulates the construction of the tw^ 
former, tlmt the first alone in express words prescribes that the con- 
veyance, or " contract for the sale of land," shall not be actionable 
*^ if the same be not in writing and signed by tlu) party to be charged 
therewith, or some person by him thereunto lawfully authorized" — 
tbat is to say, by some one Terbally authorized and who signs in his 
presence, or else by his attorney in fact; while the second, the Act 
concerning conveyances, also indicates, by the words "witness my 
hand,'" and reiterates the indication by the use of ^e word ** signed^ 
in the sUitutory form, that it must be sitjned. 

(dJ) Althongh by a signature, strictly speaking, is meant the 
writing by a person his or her entire name at the foot of an instru- 
ment — not the surname alone, or the surname preceded by an initial 
or tuitiaU, or the contraction of his or her Christian name — it is the 
usage in Texas, as in most of the States of the Union, for a party 
executing a deed to sign tlie same as he or she ordinarily does when 
signing letters, checks, or contracts of any sort, and such a signature 
is deemed in law to be sufficient. Notwithstanding that the middle 
name or initial is, at common law, no name, it is preferable, espe- 
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cially where the full name is writteD in the body of a deed, that the 
fuU uame should be Bigocd. 

OF THE SEAL. 

$ 16. (a.) According to the statatory form, next in order comes 
the sealing. The words ^' witness my hand and »eai," etc., and 
^* signed, «eafe{f," etc., indicate and reiterate this. In the first sec- 
tion of the Act it is expressly stated that no estate, etc., <' shall be 
conveyed from one to another unless the conveyance be declared by 
writing, sealed smd delivered; and any instrument to which the per- 
son making the same shall affix a scroll by wa^ of seal shall be ad- 
judged and holden of the same force and obligation as if it were 
actually sealed ; provided, the person making the same shall in the 
body of the instrument recognize such scroll as having been affixed 
by way of seaV^ 

(b.) Section 1 of '^An Act prescribing the mode in which married 
persons may dispose of their separate property," of February 3, 184L, 
144 (repealed by the act next cited below), contains the following 
•expressions : " When a husband and wife have sealed and delivered 
A writing purporting to be a conveyance of land," " she did freely 
and willingly seal and deliver said writing," "she bad willingly 
signed, sealed and delivered the same." 

(c.) Sections 1 and 2 of " An Act defining the mode of conveying 
property in which the wife has an inteiest," of April 30, 1846, 156 
{section 4 of which contains a general repealing provision which re- 
peals the Act next above cited), contain the following expressions : 
** When a husband and his wife have signed and sealed any deed," 
etc., " she did willingly sign and seal the said writing," <* she had 
willingly signed, sealed and delivered the same," "when a husband 
and wife have signed and sealed any deed," and ** when any such 
deed shall have 9een signed and sealed out of the United States." 

(d.) " In any suit founded on any instrument or note in writing, 
under seal of the party charged therewith, the defendant may, by 
special plea, impeach or inquire into the consideration thereof, in 
the same manner as if such writing had not been sealed; but no 
pleas impeaching the consideration of any instrument or note in 
writing, under seal, shall be admitted unless supported by the affi- 
davit of the defendant, or some person for him, stating that the 
facts set forth in said plea are true, as far as stated of his own 
knowledge, and that he believes them to be true so far as stated 
from the information of others." (An Act to regulate proceedings 
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in tbe district courts, of May 13, 1846, 363, Sec, 52j P. D., 146-148, 
Arts. 228 and 227.) 

See also section 00 of the same Act, P. D., 605, Art. 37J65 and P, 
D., 354, Arts. 1442-1444. 

(e.) From the foregoing statutory enactments it is clear that after 
they took effect it was as indispensable that convex ances of land 
^should be sealed (though a scroll might be used), as tliat they should 
be delivered. Have tliey at any time since been amended or re- 
pealed ? If so, have they been expressly, or impliedly, amended or 
repealed? Let -us consider the constitutional provisions, and the 
Acts, with reference to which the reader must' answer these ques- 
tions for himself:: 

(/.) Sec. 24. Every Jaw enacted by the Legislature 
■shall embrace but one object, and that shall be expressed in 
its title. 

Sec. 25. No law shall be revived or amended by refer- 
ence to its title ; but in such cases the act revived or section 
4iinended shall be re-enacted and published at length. 

[Constitution of Texas of 1845, Art. 7, Sees. 24 and 25. These are 
copied verbatim in the Constitution of Texas of 1866. Art. 7, Sees. 24 
4iud 25^ in the Constitution of Texas of 1869, Art. J2, Sees. 17 and 
ISy and it may be added, in a modified form in the Constitution of 
Texas of 1876, Art. 3, Sees. 35 and 36.] 

(g.) Chapter 78. — An Act to dispense witjfi the use 

OF SCROLLS AND SEALS IN CERTAIN CASES. 

Section 1. Be it enacted by the Legislature of the State 
of Texas, That no scroll or private seal sliall be necessary 
to the validity of any contract, bond or conveyance, whether 
respecting real or personal property^ except such as are 
made by corporations ; nor shall the addition or omission 
of a scroll or seal in any way affect the force and effect of 
the same ; and eyery contract in writing hereafter made 
shall be held to impait* a consideration as fully and in the 
same manner as seailed instruments have heretofore done. 



* Do<»8 arr itstrument, -wiliet^wr sealed cr uDS?aJeJ, impart a.cQiislcleration?-^Xi). 
LC3 
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Sec. 2. That this act shall take effect from and after it» 
passage.. 
Approved February 2, 1858. (P. D., 852, Art. 5087.) 

{h.) CnAPTEB XL. — An Act to dispense with the use 
OF Scrolls and Seals in certain cases, approvei> 
February 2, 1858. ♦ 

Section 1. Be^ it enacted by the Legislature of the State 
of Teocas, That the above i-ecited act shall be so amended as^ 
hereafter to read jis follows ; ** Section 1. No scroll or 
private seal shall be necessary to the validity of anj con- 
tract, bond, or conveyance, whether i-espectiug- 1 eal or per- 
sonal property, or any other instnimeut in writing, whether 
official, judicial, or private, except such as are made by cor- 
porations ; nor shall the addition or oiLission of a scroll or 
seal in any way affect the force and effect of the same ; and 
every contract in writing hereafter to bo made shall be held 
to impart a consideration as fully, and in the same manner,, 
as sealed instruments have heretofore done 

Sec. 2*. That this act take effect from and after its pas- 
sage. 

Approved April 28, 1873. 

(i.) Ou a close eznimoation, it will be seen that the Act of Feb- 
tuary 2, 1858 (4 16, g), does not, in it« title or bo«ly, profess to uiDendr 
by relereuce to the title thereof or otherwise, oi to repeal any of the 
Acts above cfted ($* 16, n, c and d), or, indeed, any other law or laws 
wliaterer. It contaifis no amendatory words and no repealin/; 
clanse,. general or special. Hence, in these particulars, it does not 
conflict with sections 24 and 25 of article 7 of the Constitution of 
1945. 

It is to be further observed, that while in its title it only professes 
to embrace a specified object — to dispense with the use of scrolls 
and seaU to eertain [qwerif, whatt] cases, not all cases— in its body it 



* The wordii **An Act to amend' are omiiHed in the title in the published law, and 
the omiuKm cziata *ik the eara led Aet.— Eik 
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iloes Doling of the sort. Th« words " nor shall the addition or 
omission of a scroll er seal in any way affect the force aud efiEect of 
the same,*^ etc., do not, oiider any known rules of legal coDstruction, 
amount to dispensing with seroUs and seals. They signify that 
scrolls and seals may eontinne to be ased, and shall have the same 
effect as before; while unsealed written instruments are elevated to 
the dignity of sealed ones (specialties) — an object not expressed in 
the title. 

Were the title, '*An Act not to dispense with, but to- contibue the 
lisa of scrolls and seals, especially by corporations,, and to elevate 
what purport to be contracts, bonds and couTeyaoces touching real 
and personal property, which may not be sealed, to the dignity of 
sealed instruments," it would express the object set forth in its 
boily — but not otherwise. 

(j.) The Act of April 28, 1873, is not only obnoxious to all of the 
objections above suggested, but is fatally defective in another re- 
spect, tlie words ''An Act to amend " being omitted in its title. 

(k) As these Acts, if constitutionaU clearly provide that scrolls 
and seals may continue to be used in all cases where the Act con> 
corning conveyances ($3, a and p> imperatively requires them to bo 
used, it is the safer practice to append a seal to every deed of hmd 
and to every registrable instrument. A sealed conveyance cannot 
be impeached save by a sworn p'ea, and where a sale is desired to 
be made to a person coming from a common law State or country, 
requires- no explanation. 

A conveyancer who does his work in the best manner will not 
prepare a deed so that it will bo objected to by a prudent purchaser — 
will take no risks that may be easily avoided. He will see to it that 
deeds prepared by him are sealed. 

The following are decisions of the Supreme Court of this State on. 
the subject of seals. 

{I.) Corporations aggregate do not appear to have been permitted, oth- 
erwise than by their common seals, to issue negotiable boads.— ^an Anto- 
nio V. G(mZd,34 Texas, 49. 

(m.) The Act of Febmary 2, 1858, concerning seals, repeals the commoa 
law as to contracts concerning property, and. in it» spirit extends te all 
mocey obligations, and was intended to dispense with sealed. iustrument*. 
Caunmd v. Vollmer, 31 Texas, 397. 

Bat query as to tbis t — Ed. See wjpra, j^ k. 

(«.) A note in wviting ia the ordinary form concluding " witnes-i m^ 
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Imnd and seal/' with the word ''seaV written inside of an ink scroll, i« 
*'a note in writing under seal/' within the terms of the statate. — Clopton 
V. Fridgettj 8 Texas, 308. 

(o.) In a conveyance of land the word '* seal" written or affixed in a 
scroll or floorish after the grantor's name, indicates clearly his purpose, 
and prima fade should be held for liib seal. — English v. Helms, 4 Texas, 2*28. 

(p.) If it can be fairly inferred from the body of the instrument that 
the party affixing the scroll intended it as a seal, it is sufficient to bring it 
in the proviso. — Fleming v. Powell, 2 Texas, 225. 

[q.) Seals (i. e. private seals) not essential to the validity of '' obliga- 
f ious^' prior to the introduction of the common law. — Sloo v. Powell, Dal- 
lam, 467 ; Cayce v. Curtis, Dallam, 403. 

(r.) The bond in the cose under review was, in effect, an agreement 
ffor the sale of lands. The law requires such contracts to be in writing, 
^but a seal is not necessary to their valility. — Hemphill, C. J., in Eckhart 
XV. Eeidel, 16 Texas, 69. 

(«.) A contract for the sale of land is not required by the statute to be 
1 under seal.— Jffb?wia» v. Cristcell, 13 Texas, 38. 

it) Xor one for the sale of land certificates. — Bandon v. Barton, 4 Texas, 
289. 

(u.) There can be no question that the sherifTs deed, though incomplete 
(wanting a seal), and the return upon the execution, evidenced a sale of 
the land under the execution and a purchase by the plaintiff. — Miller v. 
Alexander, 13 Texas, 497. 

(v.) A note bearing a scroll with the word "seal" written in it opposite 
the name of one of the payees, and a scroll without anything written in 
it opposite that of the other, is a sealed instrument. — Muckelroy v. Be/A- 
rt n^/, 23 Texas, 163. 

(m.) Attaching a seal to an instrumfent usually called a note gives an 
mcreased eifect to its apparent validity., so far that the payee cannot im- 
peach the consideration otherwise than by a sworn plea (O. & W. Dig., 
Art. 430), and the difference between a note under seal and one not under 
seal is therefore material to the defendant. — K. 

(xj A plea which impeaches the consideration, either in whole or in 
part, of a note in writing, under seal, is required by the statute (H. D., 
710; to be supported by affidavit. — Clopton v. Pridgen, 8 Texas, 308. 



OF THE DELIVERY. 

§ 17. (a.) Next in order after the sealing a conveyance of land 
comes the delivery. The delivery, which is **the transferring of a 
deed from the grantor to the grantee in such a manner as to deprive 
liim of the right to recall it, is indispensably necessary to the valid- 
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ity of a deed (1 Bouvier^s Law Die, 396), and is recognized to be 
gucli by the form of attestation clause given in oar Btatute. ($ 3, p.) 

(60 " Signed, sealed and ' 

delivered in presence of [l. s.]'' 



(c) The delivery of the deed of trust to the original trustee is not es- 
sential to its validity, nor could the renunciation of the trust invalidate 
the deed as a security. — Walker v, Johmouy 37 Texas, 127. 

The, deed of trust appears to be the exception.— Ed. 

(d ) A deed takes effect from the date of its tlelivery, and the delivery 
may be either actual or constructive. If a deed be not actually delivered 
to the grantee or his anthorized agent, it is essential to its validity to 
prove notice to the grantee of its execution, and such additional circum- 
stances as will afford a reasonable presumption of his acceptance of it. 
The presumption that a grantee will accept a deed because it is beneficial 
to him will never be carried so far as to iQonsider him as having actually 
accepted it. CP- !>•, Art 1000, note 422 )—TattU v. Turner, 28 Texas, 760. 

(«.) Tire presumption of de'ivery arising from the possession of a deed 
may be rebutted by proof. — Id, 

(/ ) The delivery of a deed may be established by circumstances as well 
as by direct proof.— PoiceW v. Haley y 28 Texas, 52. 

(g.) Delivery is essential in order to pass title by deed of bargain and 
sale, or release ; and an acceptance by the grantee, either expressed or im- 
plied, is necessary to a complete delivery.— DiA^ v. Miller, 24 Texas, 417. 

(h,) The above form of attestation clanse is for cases of absolute 
delivery. At common law the delivery may be either absolute or 
conditional. (See 2 Bl. Com., 306 j and 4 Kent's Com., 446.) Where 
a conditiona>delivery is intended to be made, an attestation clause 
should be framed so as to show it with certainty. 

If the statutory attestation clanse (which recites an absolute de- 
livery) were made a part of a deed meant to be delivered to a third 
person, and not to the grantee himself, nntil certain conditions shall 
be performed, and then to the grantee, and the deed acknowledged 
or proven for record, the certificate and entries of the officer taking 
the acknowledment or proof, as well os the attestation clause itself, 
would be in conflict with the actual understanding between the par- 
ties, and in case of a loss of tbe deed, especially were the grautor in 
the meantime to die, might cause a deed to be held to have been ab- 
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solutely delivered, when, in fact, it was only an escrow, and, owing 
to the non- performance of conditions, never passed the title. 

How can u notary certify an acknowledgment or proof to an in- 
strument in blank t—'HLe names of the original grantee thereof 
shall be kept, and the counties where tlie land is situated/' ("An Act 
to regulate the appointment, etc., of notaries public,'^ of June 24, 
187C, ao, sec. 8.) 

(t.) The attestation clause should recite all that the witnesses 
might be called upon to prove, so that on reading it they can see at 
a glance what they attested and what they are bound to swear to 
if required, either in proving a deed for record or in proving its exe- 
cution in a suit. 

(J.) The following is a form of attestation clause for deeds to be 
absolutely delivered, which not only makes each witness a witness 
to the signature of the other or others, but specifies what section 8 of 
the registry Act of May 12, 1846, 237 (P. D., 838, Art. 5008), ex- 
pressly and by implication requires the witness or witnesses to swear 
to in order to prove a deed for record : 

*' Signed, sealed and delivered in' 
presence of the undersigned, each 
of whom is also witness to the signa- 
ture of the other(8) nnd signs as a 
witness at the request of the grantor. 



[L. S.]" 



(k.) The peculiar advantages of this form are, that when the deed 
to which it is appended has to be executed at a distance, it is apt to 
be attested, as the act directs, by two or more credible subscribing 
witnesses; and besides, it shows affirmatively that each of the wit- 
jiesses signed as such " at the request of the grantor, or person wiio 
•esecated tlie instrument,'' to which fact they, or "one or more" of 
tliem, must swear iu order to prove it for record. The law provides 
that executed instruments— not partly executed ones, in which one or 
more steps towards execution have been taken — may be proven for 
record. f"An Act to provide for the registry of deeds and other in- 
struments of writing," of May 12, 1846, 237-8, Sec. 8; P. D., 838, 
An. 5001J 



OF THE SUBSCRIBING WITNESSES. 
§ 18. (a.) Next in order to the delivery iu the execution of a 
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«oQveyauee comes the dgnatare of the aftogfation clause by the sub- 
scribing wituesntOR. For purposes of ideutifi cation it is preferable 
tliat tlipy should sigu their entire names. The words, "said form, 
in substance, shall to all intents and purposes be valid and effectual 
to convey from one person to another fhe fee simple of any land or 
real estate, if the same be executed in the presence of and subscribed 
b^' two or more credible witnesses,"* indicate that at least two credi- 
lile snbscribi^ig witnesses are required. (An Act concerning convey- 
ances, of February 5, 1840, 157, sec. 16 ; or $ 3, p.) 

(6.) The Statute of Frauds, which took effect on the same day 
with the Act concerning conveyances, prescribes that a deed on con- 
sideration not deemed valuable in law shall be taken as fraudulent 
*' U not acknowledged or proved in such manner as conveyances of 
lands ai-e by law directed to Ikj aeknowledged or proved; or if it be 
goods and chattels, or slaves onl.v, then acknowledged or proved by 
two or more witnesses and recorded," etc. (An Act to prevent frauds, 
etc., of January 18, 1840, 29 j or 4 sr, b.) 

It is to be noted that both of these Acts employ the words *' two 
■or more," not two or less^ or no witnesses. 

(c ) It is also to be borne in mind that the first law of the Repub- 
lic of Texas in wMch provision is made for the acknowledgment or 
pro(»f and registration of deeds, etc., provides that ** one of the wit- 
nesses, of the number required by law, shall swear to the signature of 
tiie signer, or he himself shall acknowledge the same." Th'.s law 
required that they should '* be proven by at least two subscribing wit- 
nesses, if living in the coinity." (An Act .organizing the inferior 
i'ourts, and defining the powers and jurisdiction of the same," of 
December -20, 1836, 155, 156, sees. 35 and 33 ; P. D., 832, Art. 4973, 
and P. D., 834, Art. 4982.) 

The next law on the subject provides that " one of the subscribing 
witnesses shall swear to the signature of the signer, or he himself 
shall acknowledge the same." (An Act better to define the duties 
of Recorders," of January 19, 1839, 47, sec. 1 ; P. D., 832, Art. 4974.) 

(fZ.) The next Isiw (in point of date) on the subject provides for 
proof *M>y one or more of the subscribing witnesses," as well Jis for 
acknowledgment by the grantor or grantors stating that ** if it be 
so acknowledged and certified th**re need be no subscribing wit- 



•The words cited amount to a proviso, in fact, though not so termed— so« 
«upra. S 16, p— and hen e they make the subscribinjr witneeses an essential requi. 
#it3 to ihe puflsing of the fee simple— not merely an equitable litk— ' y deed.— Ed. 
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nesseB.^ (An Act of limifationAy of Febrnary 5, 1841, 168-9, secs^ 
20 and 21 ; P. D., 833, Arte. 4977, 4978.) 

This Act of Limtationff by the irrelevant sections cited, docs not 
m terms undertake to amend or to repeal any pi*e-existing law 
toacbinjo: proof for registration. The sections referred to declare the 
law only as to proof for registration, and not as to the essentia! 
requisites of conveyances. They cannot be construed to in[H)liedly 
repeal the condition, 'Mf the s-ime be executed in the presence of 
and subscribed by two or more credible witnesses,** which the Act 
concerning conveyances requires, to make a deed *' valid and effect- 
ual to convey from one person to another the fee simple of any laud 
or real estate." 

If however they did (while in force), which is not conceded, were 
they not superseded by sections 7 and 8, and repealed by section 19" 
of a later Act, not of limitations^ but of registration f 

See **An Act to provide for the registry of dieeds and other in- 
struments of writing," of May 12, 1846, 237, sees. 7 and 8, and 241, 
sec. 19; P. D., 838, Arte. 5007, 5008, and 840, Art. 5019. See also 
** An Act to amend the nintli section of An Act to provide ftir the 
registry of deeds and otiier instrumente of writing," of March 6, 
1863, 26, sec. 1 ; P. D., 839, Art. 5009. And " An Act supplenwnt- 
ary to An Act to provide for the registry of deeds and oti^^r instru- 
ments of writing," of February 9, 1880, 75, sec. 2j P. D., 841, Art. 
5021. 

(e.) Section 7 of the Act of May 12, 1846, provides for acknowl- 
edgment. Section 8 provides for proof ** by one or more of the sub- 
scribing witnesses," requiring an oath that ** he or they had signed 
tlie same as witnesses at the request of the grantor"; while section 
19 in terms enacts that " all laws and parts of laws conflicting with 
the provisions of this Act be and the same are hereby repealed.^ 
Section 9 (both before and after having l>een amended) provides that 
when the subscribing witnesses are dead, or their place ot residence^ 
is unknown, or the\j reside out of the State, an affidavit to such fact 
being attached to the deed, it may be proved for record ** by the 
evidence of the handwriting of the grantor, or person who exeeuted 
such instrument, and at least one (as amended) of tlie subsevrbing 
witnesses"; while section 10 contains the phrase ** any subscrVbiug 
witness." 

Section 2 of the Supplementary Act employs the words, '^ by one 
or more of the subscribing witnesses thereto." 

(/.) Particular attention is called to the above cited provisiou» 
of the statute law, because what is conceived to bo a very erroneoua 
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decision of our Supreme Court lias been made as to subscnbing wit- 
nesses, the abstract of which is as follows • 

A deed without sribscribing witnesses, but which has been acknowledged 
by the grantor bef »re a pi-oper officer, maybe read in evidouce on proof of 
ita execution ; which may be made by the grantor, if nwt int-erested in the 
suit ; or by any other pers m who was present at the execution of it. A 
deed thus executed is valid and eifectual to pa-^s title. — Meitley v. Zcigler^ 
23 Texas, 88. 

Can a repealed provision in a section of an Act of limitations re- 
lating solely to registration be held to materially amend an Act, not 
of limitations nor in regard to registration, but giving exclusively 
the substance and form of conveyances? 

The repealing section (P. D., 840, Art. 5019; does not appear to 
have been called to the notice of tlie court. 

Probably from neglect of counsel to make the points expressed in 
«r implied by the statute itseK, our Supreme Court seems to have 
fallen into another error touching subscribing witnesses. For ex- 
ample : 

In declaring "the request of the grantor, or person who exe- 
cuted such instrument," to apply to the second, not the first, 
clanse of section 8 of the Act of May 12, 1846, as was done in Dorn 
V. Bet^t, 15 Texas, 65, has it not defeated the obvious intention of the 
Legislature, the second of the two dashes emi)loyed evidently having 
been by mistake inserted after instead of before the words *• for the 
purposes and consideration therein stated ?" 

Can any one be a subscribing witness save at *' the request of the 
grantor or person who executed such instrument"? Does section 8 
(infra, $ 22, b), or does any law, contemplate registration en proof, 
of any other than an " executed" instrument — and on proof of its 
execution — not merely of one or more steps towards, but short of, its 
execution ? 

(g,) Subscribing witnesses are required by the Act concerning 
conveyances, not merely that one or more of them may prove the 
deed for record— for it can be recorded on acknowledgment alone — 
but as an essential requisite of the instrument. They are intended 
to prove the actual payment of the consideration when it is in fact 
li;aid in their presence. They are intended to prove the execution 
(including the delivery) of the deed, if it should ever be called in 
question. 

(h,) As the consideration of a deed may be impeached (P. D., 
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148, Art. 228); as it may be charged with bein/? for;;ed (P. D., 605, 
Art. 3716); niid m it8 execution may be denied by a plea of non est 
fictum (P. D., 354, Art*. 1442, 1443)— in all cases a prelimioary atK- 
davit being required to lay the foundation for such attacks — it la tlio 
fiufer practice that it should be signed, at tlie request of che grnntor, 
by two or more credible witnesses, as the Act provides. 

(/.) Tlie fact that a deed has two or more competent, credible, 
well known and respectable subscriling witnesses will often prevent 
it from Iwing made the subject of a suit, or if it should be involved 
in a suit, may prevent the preliminary affidavit to attack it from 
being made. 

Hence it is that, io general, a cautions conveyancer, who wishes 
no quest itm made as to his work, will sec to it that deeds prepared 
under his supervision are in all cases signed by two or more (not two 
or lefis) credible witnesses — competent (i. e. not one of a married 
couple witnessing for the other, as one of the witnesses, not infants <»t' 

tender age, lunatics or convicted felons) as well as credible, and well 
known prominent citizens, so tjiat they can be identified and their 
efi'ective evidence had in case it should ever be needed. 



OF THE OFFICERS WHO MAY TAKE AND CERTIFY ACKNOWL^ 
EDGMENTS, OR PROOFS FOR RECORD. 

^10. (a,) Wiien a conveyance of land or other registrable writ- 
t«'n instrument is signed, sealed and delivered and attested by sub- 
sciibing witnesses at the request of the grantor, it has next to be 
acknowledged, or else proved, before a proper officer, in order that 
it may be certified by him under seal, and thereupon deposited for 
record and recorded. 

(h.) If it be the agreement that the grantor is to acknowledge, or 
to have his deed proved, certified, deposited for record and recorded, 
it is iiicuuibent upon him to do so. In the absence of such an agree- 
ment, the grantee, f[»r his own protection, must have it acknowledged 
or proved for recoid. 

(c.) Whoever may need to have an instrument acknowledged, or 
]u<»ven and certified, must, in the absence of any agreement as to by 
whom the acknowledgment or proof must be taken, determine for 
himself wliich of the various officers authorized by law to act in such 
matters he will employ. 

(d.) The statute in force declaring what officers within and with- 
out the State may take and certify acknowledgments and proofs is as 
follows: 
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* * * ** Proof or acknowledgment of every instrument 
of writing for record shall be taken before some one of tho 
following oflScers : First — When acknowledged or proven 
within the State, before some notary public,* district clerk, f 
or judge of the Supreme or District Court. 

(e.) "Second — ^When acknowledged or proven without 
the State and within the United States, before some notary 
public, commissioner of deeds for this State, or before some 
judge or clerk of a court of record having a seal. 

(/.) ''Third — When acknowledged or proven without 
the United States, before some public minister, charge 
d'affaires, consul or consular agent of the United States, or 
notary public ; and in all cases the certificate of such ac- 
knowledgment or proof shall be attested under the official 
seal of the officer taking the same." 

("Ap Act •to further nmeDd the eleventh sfction of 'An Act to 
provide for the registration of deeds and other instruments of writ- 
ing,' approved May 12, 1846," of May 6, 1871, 77, Sec. 1.) 

(y.) " The county clerks of the several counties of this 
State, or their deputy or deputies, $ shall have power, and it 
fihall be their duty when applied to for that purpose, to take 
the separate acknowledgment of married women in all cases 
where such acknowledgment is required by law to be taken, 
to the execution of any deed or other instrument of writing 
or conveyance executed by them, and to take the acknowl- 



♦**An(l the juBtlcesof the peace Fhall he ex officio DotaTJes public" (Const, of 
1876, Art. 5, Sec, 19 ; Gen. Laws of 1876, 165, Sec. 28. See also Const, of 1869, A. t, 6, 
Bee. 20 ; Gen. Laws of 187 J, 104, Sec. 16. 

+ **A11 deputies rejarulnrly appointed by the clerks of the several District Courts 
of this State shall have p wer to take depositions, and to do and perform aU other 
acts that may be lawfully done by said principal clerks." (An Act mtire particu- 
larly fleclaring- the duties of deputy clerks, rf February 9, 1856, 82, Sec. 1 ; P. D., 
Art 496. As to county and deputy county clerks, see g ) 

t Before the pafsage of this 4ct, it had been decided t at the case of Rose r . 
Kewman, 26 Texas, 131, overruled Miller v. Thatcher, 9 Texas. 4^6, and that it was 
now held thr.t a deputy clerk had the right to take acknowledgments and register 
deeds. (Ft zzell v. Johnson, 30 Texas, 31, See ali.o Couk v. Knott, 33 Texas. £6.> 
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cdgment of all other persons to deeds or other written in- 
struments or conveyances, and to take proof by witnesses of 
all such deeds, written instruments or conveyances which are 
required or permitted by law to be acknowledged or proven 
for record ; and it shall be their duty to record, in accord- 
ance with the registration laws now in force, all such deeds, 
mortgages, deeds of trust, or any other written instruments 
or judgments which may be permitted or required by law to 
be recorded." 

(Ad Act to define and regulate the duties of coanty clerks throngh- 
out the State, of May 25, 1876, 11, Sec. 5.) 

(A.) An Act to authorize the Appointment of Com- 
missioners TO TAKE THE ACKNOWLEDGMENTS OF DeEDS, 

Depositions, and other instruments of writing exe- 
cuted OUT of this State. 

* 

Section 1. Be it enacted by the Legislature of the State 
of Texas y That the Governor of the State is hereby author- 
ized to name, appoint and commission, one or more persons 
in each or such of tLe other States of the United States, 
or the District of Columbia, as he may deem expedient, 
which commissioners shall continue in office during the 
pleasure of the Governor, and shall have authority to take 
the acknowledgments and proofs of the execution of any 
deed, mortgage, or other conveyance of any lands, tene- 
ments or hereditaments, and also to take the examination 
of married women as to their relinquishment of any right, 
title or interest, which they may have in any lands lying or 
being in this State. 

Sec. 2. Any contract, letter of attorney or other writing 
under seal, to be used and recorded in this State, and such 
acknowledgment or proof, taken or made in the manner di- 
rected by the laws of this State, and certified by any one 
of said commissioners, before whom the same shall be 
taken or made, under his seal — which certificate shall be 
endorsed on or annexed to said deed or instrument afore- 
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said — shall have the same effect and be as good and valid iu 
law for all purposes, as if the same had been made or taken 
as now required by law. 

Sec. 3. Every commissioner appointed by virtue of this 
Act shall have full power and authority to administer an 
oath or aflSrmation to any person who shall be willing and 
desirous to make such oath or affirmation before him ; and 
such affidavit or affirmation made before such commissioner 
shall be, and is hereby declared to be, as good and effectual, 
to all intents and purposes, as if taken by any officer in 
this State competent to take the same. 

Sec. 4. Every commissioner appointed as aforesaid, be- 
fore he shall proceed to perform any duty under and by 
virtue of this law, shall take and subscribe an oath or af- 
firmation before the clerk of any court of record in the city 
or county in which such commissioner may reside, well and 
faithfully to execute and perform all the duties of such com- 
missioner, under and by virtue of this Act, or the laws of 
this State; which oath or affirmation, certified to by the 
clerk, under his hand and seal of office, shall be filed in the 
office of Secretary of this State. 

Sec. 5. Every commissioner appointed under this Act 
shall have power and authority to take depositions under a 
commission issued to him according to law, from any court 
in this State, to be used as evidence in any cause pending 
in a court of the same, when returned as prescribed by law. 

Approved May 8, 1846. 

(General Laws of 1846, 187, 188. P. D., 616, Arts. 3762-3766.) 

(i.) Oc a close scrutiny of this Act, the following points sugprcst 
themselves: Bearing in mind that the Act itself desi^nntes the 
commissionership an **oflBce," and that the Supreme Court lias held 
commissioners to be officers (see Monroe v. Arledge, 23 Texas, 
478), the inquiry arises, have they qualified as such in a single in- 
stance? The records in the State Department show beyond all 
question that they have not ; that each qualified by taking the oath 
prescribed by its fourth section, •'well and faithfully to execute and 
perform all the duties of such commissioner, under and by virl ue of 
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this Act or the laws of tlii9 State,^ lusteod of taking tlie oath re- 
quired by eacli saccessive con^titutioD of tliia State to be taken bj 
'* all officers^^ before eDtering upon the discharge of the duties of their 
offices. (Const, of the State of Texas of 1845, Art. 7, Sec. 1 ; Id, of 
1866, Art. 7, Sec. 1 ; Id. of 1869, Art. 12, Sec. 1 j Id. of 1876, Art. 16, 
Seel.) 

Ci>nld the Legislature empower "the clerk of any court of re- 
cord '^ — such clerk not being an officer of this State, nor yet, like a 
notary public, an officer publici juris , to administer this ex^acoosti- 
tutional oath or affirmation, and to certify the sameY 

Again : The Act says that commissioners " shall continue in office 
during the pleasure of the Governor,*' while each of three of our 
constitutions provides that " the duration of all offices not fixed by 
this Constitution shall never exceed four years,^' and the fourth, iu 
the same terms, limits the period to two years. (Const, of 1845, Art 
7, Sec. 10 J Id. of 1866, Art. 7, Sec. 10; Id. of 1869, Ait. 12, Sec. 38; 
Id. of 1876, Art. 16, Sec. 30.) 

As there is no successorship in law or in fact in their office, can 
wliat id known as "the hold-over Act'* of December 18, 1849, p. 10, 
be held to apply to theniY If not, and they are qualified officern, 
did they not cease to be such at the end of four years Y 

It is to be observed that the Act only authorized the appointment 
of *' one or more persons in each or such of the other States of the 
United States, or the District of Columbia" — not iu the Territorieij 
as chapter 76, p. 77, of the general laws of this State of 1876, errone- 
ously assumes, and does not require that the Governor shall appoint 
to the extra-constitutional and extra-territorial office it creates " by 
and with the advice and consent of the Senate,'* as in case of county 
notaries \}nhVie—honded officers with almost identical powers. How 
the constitutional requirement in force since 1869, that '^all civil 
officers shall reside within the State,'' can be evaded is not apparent. 
(Const, of 1869, Art 12, Sec. 12; Id. of 1876, Art. 16, Sec. 14.) Nor 
yet the requirement of the Constitation of 1869, Art. 3, Sec. 14, while 
it was in force, that ** no person shall be eligible to any office, Statej 
count}' or municipal, who is not a registered voter in the State." 

Can the Legislature hereafter, by a retroactive law, validate tiic 
acts of commissioners Y (See Const, of 1876, Art. 1, Sec. 16.) Does 
not article 2 of the Constitution of 1876, clearly prohibit what is 
termed ''judicial legislation " Y If so, can the acts of commissionera 
be validated by the courts t The reader must answer these ques- 
tions for himself. 

It is deemed annccessary to insert ''An Act te aathoiize the Got- 
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ernor to appoint com mission era of deeds, etc., in the Choctaw, 
Chickasaw, Cherokee and Creek Nations of Indians, on the northern 
border of Texas,-' of December 31, 1861, 21-22; P. D., 616-617, 
ArtB. 3767-3771, as it is subject to all the questions made touching 
the Act of May 8, 1846 {^iipra, Ii). 

In view of tlie foregoing inquiries, is it not advisiible to avoid 
having deeds, etc., anthenticated and certified by commishioners, 
and where they have beea anthenticated and certified by a Commis- 
sioner more than four years after his qualification, to have them re- 
authenticated and certified by some unquestionably competent offi- 
cer, and thereupon duly recorded ? 

Possibly an Act might be framed that would make all registrable 
instruments that are actually copied in the county record book?i 
notice from and after its passage — which would not conflict with the 
Constitution. (See for analogy P. D., 833, Art. 4977, and 841, Art. 
«5()21, which are evidently meant to operate as healing sections. Bu , 
query, as to their scope and effect ?*) 

OF THE acknowledgment FOR RECORD. 

{When Kot by a married woman.) 

$20. (a.) When a deed, or other registrable written instrument, 
has been duly signed, sealed, delivered and attested by subscribi.ig 
witnesses, and the grantor, if such be the agreement, or if not, the 
grantee, has decided what 6fSeer shall take the acknowledgment or 
proof thereof for record, as well as whether it shall be acknowledged 
or proven, it has next to be acknowledged, or to be proven. It is 
preferable in all cases to have it acknowledged. 

{b.) Where a married woman (whose hnsband mv^^ join with her 
in a conveyance) is one of the parties, it is indispensable that it 
should be acknowledged by her; and it is preferable that it should 
also be acknowledged by lier husband, tliongb it appears that it n>ay 
be x»roven as to her husband by one of the subscribing witnesses. 

(c.) " The acknowledgment of ,an instrument of writing 
for the purpose of being recorded shall be by the grantor 
or person who executed the same appearing before some 
officer authorized to take such acknowledgment and stating 



*The Books ar» now iseoondary) evidence of aU duly recorded reftls^ab-e in- 
•trumeuts. ^oe Pope ▼. Graham, 44 Texas, 196; Peck v. C?ark, ^8 Tixm, 239 ; see 
alMi Qeueral Laws of 1876, p 21.— £d. 
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that he had executed the 8ame for the consideration and 
purposes therein stated." 

(Ac*", to proTi<lc for the registry of deeds and other iiistrumeute 
of writing, of May 12, J84G, 237, Sec. 7. P. D., 838, Art. 5007.) 

OF THE CERTIFICATE THEREOF. 

(d.) — **and the officer taking such acknowledgment 
shall make a certificate thereof, sign and seal the same with 
his seal of office." 

(Act to provide for the registry of deeds and otiier instruments of 
writing, of May J2, 184f], 237, Sec. 7. P. D., 838, Art. 5007.) 

(«.) A certificate for a clerk of the county court (which may !)« 
modified so as to be used by any other competent officer), framed so 
as to fully comply with the law, is as follows: 

The State of Texas, County of . 

I, , as clerk of the county court of the county of 

in the State of Texas, do hereby certify that on the day 

of , 187 — , in said county, ]»er8onal!y appeared . 

the person who executed the within instrument of writing, and then 
and there acknowledged to me that he had executed — that is to say 
signed, sealed and delivered — the same, as his act and deed, for the 
consideration and purposes tlierein stated, and tliat he desired iiicto 
certify tliat he had so done, wliich I accordingly do. 

/^-A^^ In witness whereof I have hereunto set my hand and 
<^ert/o/Kj^g seal of said court, in tlie clerk's office thereof, at 



The above form causes the officer to certify not merely to the ac- 
knowledgment of the grantor that he had ** executed*' (which is a 
conclusion of law), but to the facts which amount to the execution of 
a deed — that he signed, sealed and delivered the same, etc. It is as 
full in that respect as the form provided to be used in cases of ac- 
knowledgment by married women. 

(/.') It is desirable in all cases that the certificates appertaining 
to a registrable written instrument should be indorsed thereon, or at 
least written on the same sheet of paper, so as practically to become 
a part thereof, rather than to be annexed thereto, Wheri annexed, 
it had best be done by means of the seal used by the officer, and 
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«houl(l recite the names of the parties and date of the insttument^ ro 
as to prevent its being fraudulently detached and annexed to some 
other instrament. Fer example, the certificate annexed should con- 
tain the following : 

— **the instrument of writing to which this certificate is annexed, 

wherein is the grantor and is the grantee, 

and which bears date on the ilay of , 187—." 

(g.) When a conveyancer is employed to prepare and to see to 
the execution, etc. (registration inclusive), of a deed, it is his duty 
to do what he is called upon to do in the best; manner. If he does 
not have it acknowledged rather than proven, and t^e certificate in- 
ilorsed or at least written on the same sheet of paper instead of an- 
nexed, he fails to have the work he is employed to supervise done 
in the best manner. 

An acknowledgment for record is, for obvious practical reasons, 
tetter than an additional subscribing witness, in case proof of the 
exec-ution should be required. 
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OF ACKNOWLEDGMENT TO PASS TITLE AND FOR 
EECORD, AND TO MECHANICS', ETC., LIENS, BY 
A MARRIED WOMAN. 

$ 21. (a.) In order to pass tlio title, as well as to admit the eofl- 
veyance to record, to a homestead, or the separate property of any 
sort, whether real or personal, of a married wj>many or to fix and' 
secure the lien of a mechanic, contractor or material n>an upon a 
homestead, the law requires that the hnsband sho'ild join his wife 
ill the execution of the instrument, and that she should be exam- 
ined by a proper officer privily and apart from her hnsband. 

{}).) As to the nature and extent of the homestead, see the Con- 
stitution of the State of Texas of 1876, Art. 14, Sec. 0, and Art. IG,. 
Sees. 50, 51. See also, for allowance for homestead, Acts of 1876, Ch, 
84, p. 106, Sec. 57. 

(c.) As to separate property, see "An Act better defining the 
marital rights of parties," of March 13, 1848, 77, Hecs. 2 and 3; P. D., 
775-777. Arts. 4640-4642. 

{d.) As to the only liens, save for the purchase money, by which 
a homestead may be incumbered, see **An Act to provide for and 
regulate mechanics', contractors' and other liens in the State of 
Texas," of August 7, 1876, 91, Sec. 4. It requires a contract in writ- 
ing, " signed by the husband and wife, and acknowledged by lier as^ 
required in making a sale of a homestead." (See also Const, of 1876,. 
Art. 16, Sec. 50.) 

The statute in force provides as follows : 

(e.) Section 1. Be it enacted by the Legislature of the 
State of Texas, That when ahnsband and his wife have signed 
and sealed any deed or other writing, purporting to be a con- 
veyance of any estate, or interest in any land, slave or 
slaves, or other effects, the separate property of the wife, 
or of the homestead of the family, or other property ex- 
empted by law from execution, if the wife appear before 
any judge of the Supreme or District Court, or notary pub- 
lic, and being privily examined by such officer, apart from 
her husband, shall declare that she did freely and willingly 
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sign and seal the said writing, to be then shown and ex- 
plained to her, and wishes not to retract it, and shall ac- 
knowledge the said deed or writing, so again shown to her, 
to be her act, thereupon such judge or notary shall certify 
such privy examination, acknowledgment and declaration, 
under his Iiand and seal, by a certificate annexed to said 
writing, to the following eflFect or substance, viz. : 

'* State of Texas, County of . 

'* Before me, , judge of or notary public of 

county, personally appeared , wife of , parties 

to a certain deed or writing bearing date on the day 

of , and hereto annexed, and having been examined by 

rae privily and apart from her husband, and having the same 

fully explained to her, she, the said , acknowledged 

the same to be her act and deed, and declared that she had 
willingly signed, sealed and delivered the same, and that 
she wished not to retract it." To certify which, I hereto 

sign my name and affix my seal, this day of , 

A. D. . 



[l. s.] 

But any certificate showing that the requisites of the 
law have been complied with, shall be as valid as the form 
here prescribed ; and such deed or conveyance, so certified, 
shall pass all the right, title and interest which the husband 
and wife, or either of them, may have in or to the property 
therein conveyed. 

Sec. 2. When a husband and wife have signed and 
sealed any deed of the character described in tlie fiist sec- 
tion of this Act, out of this State but within the United 
States or any of their territories, if the wife appear before 
any judge of a court of record having a seal, in any of said 
States or Territories, and be examined and make the decla- 
rations and acknowledgments provided for in said section, 
and such judge shall make a certificate thereof in the man- 
ner provided for in said section, and attest the sfinie under 
his hand and the seal of his court, such deed shall have the- 
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same force and effect as if the same had been done in this 
State before any of the officers named in said section ; and 
when any such deed shall have been signed and sealed out 
of the United States, such examinations, declarations and 
acknowledgments may be taken or made before any public 
Minister, Charge d' Affaires or Consul of the United States, 
and the certificate of such Minister, Charge d' Affaires or 
Consul, in the manner and form provided for in said sec- 
tion, and attested under their hand and officifil seal, shall 
have the same force and effect as if such examination, decla- 
ration and acknowledgment had been taken or made and 
certified in this State, before any of the officers named in 
said first section. 

Sec. 3. This Act is intended to apply to the property 
mentioned in the twenty-second section of the seventh arti- 
cle of the Constitution, as well as to the property owned 
or claimed by the wife before marriage, and that acquired 
afterwards by purchase, gift, devise or descent. 

Sec. 4. That all former laws and parts of laws concern- 
ing the mode of conveyance of property in which the wife 
has an interest, be and the same are hereby repealed. 

Approved April 30, 184G. 

("An Act deflning the mode of con ve^'ing property in which the 
w ife has an interest," Laws of 184(5, 156, 157. P. D., 201-263, Arts. 

jooa-1006.) 

(/.) "While it is to bo noted that the statutory form does not em- 
body all that it is req^uired to contain by the terms of the Act in 
wliich it is incorporated, which require the deed to be '* then shown 
and explained to her " — " so again shown to her," it supplies a mate- 
rial omission by providing that she shall acknowledge it to have 
been ^' delivered." It also fails to show an acknowledgment ))y, or 
proof as to, the husband, who is, in law, an indispensable party to 
the deed. 

{g,) Notwithstanding the Act declares that " such deed or con- 
vey ance, so certified, shall pass all the right, title and interest which 
the husband and wife, or either of them, may have in or to the prop- 
erty therein conveyed," it can scarce be construed to reduce him to 
coverture — to bind him without an acknowledgment by, or proof as 
»to, himself, embodied in the same or in a separate certificate. 
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Qi.) The following form of certificate of acknowledgment by a 
husband and wife, as lb recites what is required to be shown by the 
Act and what is contained in the form given in the Act, together 
with what is required by the Registry Act, is deemed preferable : 



The State o^ Texas, County of • 



I, , as : of the county of , State of Texas, 

do hereby certify that on the day of , in 18—, in said 

coanty, appeared , one of the makers of the within instru- 
ment of writing, who then and thero acknowledged to me that he 
had executed — that is to say, signed, sealed and delivered-- the same 
as his act and deed for the consideration and purposes therein stated, 
and that he desired me to certify that he had so done, which I ac- 
cordingly do. I do further certify, that afterwards on the same day, 
and in said county, before me as aforesaid, personally ap- 
peared , the wife of said , and who is one of the 

makers of said instrument bearing date on the day of , 

18—, and having been examined by me privily and apart from her 
said husband, and having had said instrument then by me shown 

and fully explained to her, she, the said , did thereupon 

acknowledge the same, so again shown to her, to be her act and 
deed, and did declare that she had freely and willingly signed, sealed 
and delivered the same for the consideration and purposes therein 
stated, and that she wished not to retract it, and desired me so to 
certify, which I accordingly do. 

To certify all which, I hereto sign my name and affix 

[l. s.] seal , this day of , A. D. 18—. 



(i.) Homestead may be abandoned by the husband and wife by a deed 
for that express purpose. — Edmonson v. Blessing ^ 42 Texas, 596. 

(j.)- A homestead is where the family resides, or the property dedicated 
as such residence by the husband.— ^oZZtmaw v. Smithj 39 Texas, 357. 

Query as to this under the Constitution of 1876, Art. 16, Sec. 51?— 
Ed. 

(fc.) The right of the homestead does not attach until the property is 
paid for. — Joplin v. Fleming ^ 38 Texas, 526. 
(I.) Where a wife voluntarily joins her husband in a conveyance of th« 
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Iiou teste ad, from that time it censes to be the homestead. — Houghton v. 
MamhaUf 31 Texas, 19H. 

{m.) A total relinquishment or abandon men t, with the intention not 
again to claim a homestead, in necessary in order to subject it to forced 
sale. — Shepherd v. Cassiday^ 20 Texas, 24 ; Gouhenant v. Cockrellf 20 Texas, 96, 

(n.) A homestead necessarily includes the idea of a toonse, cabin or tent 
which is the home of a family. — Franklin v. Coffee, 18 Texas, 413. 

Query as to tliis under the Constitution of 1876, Art. 16, Sec. 51?— 

Ed. 

(a.) Althon;;U property bo a homestead at the time of the execution of a 
mortgaj^o thereon by the husband and wife, a judgment of foreclosure aiid 
mile may be obtained if it be not a home::jtead when the judgment is ren- 
dered. — Lee V. KinffHburiff li> Texas, C3. 

(p.) Afi to how a wife can abandon both her husband and her home- 
stead, see Earle v. Earle, 9 Texas, 630, and Trawick v. Harris, 8 Texas, 312. 

(q.) An instrument by which a married woman attempts to convey her 
separate estate, which is not executed in the manner required by the stat- 
ute, U a uuUity.^ Hampshire v. Floyd, 39 Texas, 103, and Tucker v. Carr, 39 
Texas, 98. 

(r.) An acknowledgment of a married woman failing to show that she 
willingly Higned the instrument, though correct in every other respect, is 
fatally defective.— -S/miA v. Elliott, 39 Texas, 201. 

(s.) A married woman cannot charge her separate property for any pur- 
pose except for necessaries for herself and family, or for the benefit of her 
Keparato property. — Hhodes v. Gibhs, 39 Texas, 432. 

(/.) A deed of a married woman not acknowledged as the statute re- 
<inires is a nullity, and passes neither legal nor equitable title. It is the 
«x ami nation, not the signature, that gives validity to such a deed.— ^crry 
v.i>on%, 26 Texas, 737. 

(it.) Married women will not be allowed to perpetrate a fi*aud in recov- 
ering property sold at their instance and for the benefit of their estate. — 
Kyan v. Maxetj, 43 Texas, 192. 

(r.) A married woman will not be permitted to act fraudulently or in- 
e(|iutably to the injury of others. — Cravens v. Booth, 8 Texas, 243. 

{w.) Where the husband leaves his home and is absent for several years, 
the wife acquirt'S a right to manage, control and dispose of the common 
property, as w^ell as of her separate property. — Wright v. Hays, 10 Texas, 

{x.) Where the husband was absent for nearly six years, and in the 
meantime the wife had purchased a tract of land and ma<le a deed of gift 
^»f a portion of it to her child by a former husband, the deed of gift was 
Kustaiued, — Jrf. 

(j/.) The Act respecting the privy examination of a married woman 
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does not apply where, on account of the absence of the husbaudj she is 
invested with the power of disposition over the common aucl her separate 
property. — Id, 

(z,) The vohmtaiy actsund representations of a married woman, made 
to deceive, and which do deceive others, to their prejudice, will ho binding 
upon her. — Cravens v. Booth, 8 Texas, 243. 

{aa.) Where the certificate of the privy examination of a married woman 
is in due form, in order to impeach its veracity, it is not sufficient to allej^e 
that ther© wasno privy examination, that the contents (of tlie deed) were 
jiot made known to her, etc.; the certificate is conclusive in the absence 
of an allegation of f and or imposition; as, for instance, that there was a 
fraudulent combination between the notary ami the parties iuterested- — 
Hartley v. Frosh, 6 Texas, 208 

(6& ) The privy examination of the wife, apart from her husband, is in- 
•dispensable to the conveyance of her separate property. — Callahan v. Pat- 
teraon, 4 Texas, 61. 

(cc.) The conveyance of a married woman, mado under the fjrm of law, 
is aa valid as if made by a single woman ; and its eflfects can be avoided only 
by showing mistake, fraud or duress. Th« purchaser has no concern with 
the investment of the proceeds. (Separate opinion of Judges Hemphill 
^nd Wheeler. — Id. 

(dd.) A very peculiar Act lias recently been enacted, wliieh de- 
clares that it makes *^ valid and binding" certificates ** wanting in 
iiny word or Avoids necessary to be contained in such cerliHcate of 
acknowledgment by the requirements of the statutes in eucli cacics made 
nnd provided"! (Act to validate certificates of acknowledgment of 
married women to deeds of conveyance, letters of attorney, and 
otlier written instruments, of July 28, 1876, 61.) 

(ee.) It may here be remarked that as the acknowledgment by a 
married woman is made by law an essential requisite of a deed or 
lien, it is preferable that it ihouid be endorsed upoDj rather than 
annexed to, the instrument. 

(ff.) In order that there may be no mistake as to this matter, it 
18 hero recapitulated that a deed or mechanic's lien by a manied 
woman, in order to be valid, must- 

First — Be signed, sealed and delivered by her husband, and ac- 
knowledged by, or proven by a subscribing witness or by subscribing 
witnesses, as to him, just as though it v/as his exclusive act. 

Second — It must also be signed, sealed and delivered by the wife, 
and besides, on a privy examination, acknowledged by her, in order 
to make it binding upon her, as well as to admit it to record. 

(gg.) It is not perceived that vhere a fee simple title is sought to 
be conveyed, the Act which makes the acknowledgment by a married 
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^voroan essential to the transfer of her title, as well as to its registra- 
tion^ dispenses with the two or more credible subscribing witnesses 
required by the Act concerning conveyances. 

It is true that neither the consideration nor the execution of a 
deed can be called in question unless the affidavit required by law 
for that purpose be made and filed, and due notice given. If that 
be done —and the mere fact that there are subscribing witnesses may 
in many cases prevent it — it is well to have subscribing witneases to 
prove its execution, and, if they know the fact, the actual considera- 
tion and its payment. It is the safer practice, in all cases, to have 
a deed attested by two or more credible witnesses. 



OF PROOF FOR RECORD BY A SUBSCRIBING WITNESS, OR BY 
SUBSCRIBING WITNESSES. 

^ 22, (a.) Where a registrable written instrument is made by a 
perso!i competent to contract — that is to say, a person of age and 
$ui juris^aud is sought to be recorded, the law provides that it may 
be either acknowledged — which is preferable, as it furnishes another 
witness— or proven by one or more of the subscribing witnesses, for 
the purpose of being recorded. 

(b.) *' The proof of any instrument of writing for the 
purpose of being recorded, shall be by one or more of the 
subscribing witnesses personally appearing before some oflS- 
cer authorized to take such proof, and stating on oath that 
he or they saw the grantor or person who executed such in- 
strument subscribe the same, or that the grantor or person 
who executed such instrument of writing acknowledged in 
his or their presence, that he had subscribed and executed 
the same for the purposes and consideration therein stated, 
and that he or they had signed the same as witnesses, at 
the request of the grantor or person who executed such 
instrument, and the officer taking such proof shall make 
a certificate thereof, sign and seal the same with his official 
seal." 

(*^An Act to provide for the registry of deeds and other instru- 
ments of writing," of May 12, 1846, 23ti, sec. 8. P. D., 838-9, Art. 
5008.) 
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(c.) Attention is here called to two decisions of tlie Supremo 
Court of this State which are deemed improvident and calculated to 
mislead. 

It is enough that the affidavit state that the witness saw tlio f;rantor 
"subscribe the same/' without saying anything about the cousidenition, 
because a different consideration from that "therein stated'' may be 
X)roved. — Monroe v. Arledge, 23 Texas, 479. 

The " at the request o* the grantor" relates to the second, not tlie first 
clause. — Bom v. Besty 15 Texas, 65. 

Execute is equivalent to subscribe in the first clanse. — Id. 

As the facts which on principle as well as by the express require- 
ments of our statutes constitute the execution of an absolute deed 
passing the fee simple title to laud, are the signing, the sealing (a 
scroll being permissible as the substitute for a seal), and the delivery 
in the presence of two or more credible subscribing witnesses, it may 
well be doubted whether proof as to signing alone, which amounts 
to only a step in the progress of the execution of the deed, is suffi- 
cient. It has been rightly held that a deed takes effect from the 
date of its delivery, and the delivery must be shown (see § 17, b, d^ 
and e), for a deed, though signed and sealed, if never delivered 
would never take effect. 

If, as appears to be the case, tlte comma* has through error or 
mistake been placed after instead of before the words "for the pur- 
poses and consideration therein stated," those words should in nli 
cases be embodied in a certificate of proof. The consideriUion can- 
not be impeached unless an affidavit for that purpose be made, to 
lay the foundation for the introduction of proof (P. D., 148, Art. 2.Z8), 
and the fact that the consideration is proved may prevent the affi- 
davit from being made. 

If the comma be misplaced, as suggested, the " at the request 
of tlie giantor" relates to both clauses. Subsciibing witnesses arc 
not in law authorized to sign of their own motion, or at the request 
of any one save the person whose witnesses they are — the f>iautor. 

It is also to be noted that execute is not equivalent to subscribe 
in the first clause, or indeed anywhere^ fov to execute means to sign^ 
seal and deliver, as the statute requires, which is more than meiely 
to subscribe or sign. 

{d.) The words ** instrument of writing" in the sectiou above 



* In Paschal'd Digest two dashes are used which are not fcund ia the enrolled 
Act.— Ed. 
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cited si^Miify a completed, uot a partly completed instrnineDt. The 
word *' executed," twice used, corroborates this constraction. 

The ohji'ct of the Le^islatare was obviously to provide for the 
pi oof fur record by a subscribing witness, or by subscribing wit- 
ueftsos, of a completed inslrumeut of writing — not of a partly com- 
pleted one. It was intended that such witness or witnesses should 
make proof from actual pei*sonaI knowledge, or else from the ex- 
press acknowledgment of the grantor " that he had subscribed and 
eatecuted the same'' (the word executed meaning completed as to all 
essentials) *' for the purposes and consideration therein stated" (uot 
for any other purposes, or for any other consideration), *Wid that he 
or tli(y had signed the same as witnesses at the request of the 
grantur/' and not ucasked, or at the request of any other person. 

It can scarce be contended that it was meant that a deed should 
be admitted to record if only partly executed, or that if conipleted 
ii was iii tended to be admitted to record on proof of one fact of the 
several essential ones which would together in the aggregate amount 
to its execution. (See m/ra, h.) 

(f.) It is not meant to intimate that our courts will not hold that 
a certificate that a subscribing witness or witnesses stated on oath 
that ^' he or tliey saw the grantor or person who executed such in- 
etnuneut subscribe the same," is sufficient to admit it to record onlv; 
but attention is called to the above points in order to suggest thtac a 
cautious conveyancer would prefer to have a certificate of proof for 
record not to be barely sufficient, but itkiber to embody all the mate- 
vial facts constituting full proof of execution— of which the follow- 
ing would be a convenient form: 

Form of certificate (on proof from actual knowledge) for record. 

(For a county clerk.) 

The State of Texas, County of . 

I, ^ as the clerk of the county court of the county of , 



in the State of Texas, do hereby certify that on the day of 

, 18 — , in said county personally appeared before me 

one of tiie subscribing witnesses to the instrument of writing on the 
reverfi^e hereof, who is to me well known, who then and there on 
oath declared that he saw , the grantor therein named, exe- 
cute, that is to say, sign, seal and deliver the same, as his act and 
deed, stating that he did so for the purposes and consideration 
therein stated ; and that he thereupon requested the subscribing 
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witnesses whose names are sigued thereto as sucl), to sigu the same, 
which they accordingly did. 

lu witness wliereof I liave hereunto set my hand and the 

[seal.] s^al of said court, in tlie clerk's office thereof, this 

day of , A. D. 18—. 



ClerlCj etc, 
(If by <Ieputy) By his deputy, 



This form can be easily modified so as to answer in cases where 
tlio witness or witnesses did not actually see the deed executed; 
wliere the grantor, after executing it, acknowledged its execution. 

It can without difficulty be adapted to the other officers (than 
clerks of county courts), authorized by law to take and certify ac- 
knowledgments and proofs for record. 

ig.) The language and spirit of the statutes of Texas concerning 
convej'ancing and registration indiciite that if there be only one sub- 
scribing ^^itness to a conveyance, or other registrable instrument, 
it cannot be proven for record by his oath, though if there be two 
or more, proof by one will suffice. 

(h.) The probate and record of an instrument entitled to regietration 
•applies the place of commou law proof of iis execution, and wliere it has 
not been impeached, is held as effectual as if its executiou had been estat- 
lisbed according to the common law rules of evidence. (Notary's seal prc- 
tnmt'd.)— Ballard v. Peiry, 28 Texas, 348. 

(i.) In most cases where a deed would be evidence — as an ancient deed — 
witbout proof of its execution, the power under which it purports to have 
been executed will be presumed. — Johnson v. ShaxOf 41 Texas, 428. 

0' ) It is oue of the fundamental rules of evidence that all private writ- 
ings must be proved to be genuine before they can be admitted as evi- 
dence. Oue of th«, exceptions to this rule is where a deed is thirty years 
old. in which case it is presumed that proof of its execution by a subscrib- 
ing witness or otherwise, is out of reach, and ihe deed is said to prove 
i self. The principle uudorljing this exception seems applicable to all 
ancient writings which might be evidence of present right. — Stroud v. 
Springfield, 28 Texas, 649. 

(fe.) The oath of a subscribing witness to a bond for title that *'to the 
best 'if bis knowledge and belief he signed the same as a witness, and that 
James Price (the obligor) acknowledged that he signed it for the purposes 
tbereiu expressed," held to be sufficient, especially under the Act of Feb- 
marj- 5, ISiL^Siramler v. CoCy 15 Texas, 211. 
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(I.) Conveyances of land by pablic act before a jadge or notary were 
included in the provittions of the Act of December 20, 1836 (R. D., Art. 
2754), and required t« be proved and recorded in the manner therein pre- 
scribed within twelve months after that time, under pain of being sup- 
planted by a subsequent conveyance to an innocent purchaser. — Watson v. 
Chalk, 11 Texas, 89. 

{m ) A deed of an alcalde, which was of itself, at the time of its execn- 
tiou, full evidence of title, must now be proved ; but when its execution 
is oac^ proven, the instrument itself becomes full proof of all it originally 
evidenced.— X6« v. Whartoriy 11 Texas, 61. 

(n.) Where the officer who had executed the protocol, and who had is- 
sued to the party interest-ed the testlmonio, or second original, appeared 
before the county clerk and acknowledged his signature to the certificate 
authenticating the testimonio; held, that it was sufficient under the 
thirty-fifth section ot the Act of 1836 (H. D., Art. 2752) to authorize the 
recording of the testimonio. — Edwards v. James, 7 Texas, 372. 

(o.) Under the registry Act of 1836, an instrument under which title 
was claimed, and which was legal and authentic without subscribing wit- 
nesses, was admissible to record upon i)roof of the handwriting of the 
signer; and it seems that where the record was made, the presumption is 
that the proof was adduced. — Pasch^il v. Perez, 7 Texas, 348. 

(p.) Where an instrument is not proven in the mode required for its 
admission to record, it acquires no authenticity from having beeu iu point 
of fact recorded.— Crad(?ocfc v. Merrill^ 2 Texas, 494. 



OF ACKNOAVLEDCJMENT WHERE THE GRANTOR IS UNKNOWN 
TO THE OFFICER, OR PROOF WHERE THE SUBSCRIBING 
WITNESSES ARE UNKNOWN. 

§ 23. (a.) " That a person who executed any instrument of 
writing, or any subscribing witness to any such instrument, 
shall appear before any oflScer authorized to take acknowl- 
edgments or proofs of such instruments, for the purpose of 
acknowledging or proving such instrument for record, if 
such grantor, or person who executed such instrument, or 
subscribing witness, shall be personally unknown to such, 
his identity, and his being the person he purports to be on 
the face of such instrument of writing, shall be proven to 
such oflScer ; which proof may be made by witnesses known 
to the officer, or the affidavit of such grantor, or person who 
executed such instrument, or subscribing witness, if such 
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officer shall be satisfied therewith ; which proof or affidavit 
shall also be indorsed on such instrument of writing." 

("An Act to provide for the registry of deeds and other instru- 
ments of writing," of May 12, 1846, 233, sec. 10. P. D., 839, Art. 
5010.) 

(b.) To comply with the requirements of the foregoing section it 
is necessary : 

1. That the grantor or subscribing witness must make affidavit 
of his identity, and being the person he purports to be, etc. 

2. That tlie affidavit must not be annexed to, but must be ** in- 
dorsed on such instrument of writing." 

3. That the officer in his certificate must recite that the grantor 
or witness were unknown to bira ; that tho identity and being the 
person he purports to be, etc., were thereupon proven to his satisfac- 
tion by the affidavit by him taken, indorsed thereou, and shall there- 
upon certify that the grantor acknowledged, etc., or that the sub- 
scribing witness proved the same— using the form of certificate of 
acknowledgment or of certificate of proof as given above, so far as 
applicable. 

(c.) Section 8 of "An Act to regulate the appointment and define 
tlie duties of notaries public," of June 24, 1876, 30, is purposely 
omitted from this work. It applies exclusively to notaries public. 
Hence, were it constitutional, county clerks and other officers are not 
authorized to act under it. It does not amend, or profess to amend, 
section 10 of the act of May 12, 1846, above inserted. It provides 
that a notary shall act on a mere introduction. As it takes care not 
to require that the person introducing shall be personally known to 
the notary, or shall know the person introduced, and says that an 
dleged residence shall suffice, it was difficult to comprehend that it 
was framed for any honest purpose, or to account for its having been 
passed and approved as an emergency Act. Certain it is that no 
business man, even were it held not unconstitutional, would permit 
a deed to himself to be acknowledged or proved under it, and no 
notary public who has regard for his character would, after having 
been cautioned as to its natnre, follow its requirements. On the 
contrary, he would take care to strictly pursue tho provisions of 
section 10 of the /ct of May 12, 1846. (See supra, $ 23, a.; 
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OF proof for rbooed where subscribixg witnesses are 
dead, or their placr oc residence is unknown, or 
they reside out of the state* 

§ 24. '' That the above recited Act shall hereafter read 
as follows : That when the subscribing witnesses to any in- 
strument of writing may be dead, or their place of residence 
unknown, or when they reside out of the State, an affidavit 
thereof may be made and attached to such instiument; 
after which it may be proven for the purpose of being re- 
corded, by the evidence of the handwriting of the grantor 
or person who executed such instrument, and at least one of 
the subscribing witnesses ; or when the grantor or persou 
who executed such instrument signed by making his mark, 
by proof of the handwriting of both the subscribing wit- 
nesses ; which evidence shall consist of the deposition or 
affidavit of two or more disinterested persons, in writing, 
attached to such instrument ; and the officer taking such 
proof shall make a certificate thereof, sign and seal the same 
with his official seal." 

(An Act to amend the nintli section of "An Act to provide for the 
registration of deeds and otlier instruments of writing, approved 
May 12, 184G," of March 6, 1863, 26, I. P. D., 839, Art. 5009.) 

Itcsort is so seldom hnd to the proof authorized by this Act, and 
its reqnircnjents are so explicit, that it is deemed unnecessary to 
give a form embodying its i)rovision8. 

OF THE COUNTY WHERE CONVEYANCES, ETC., SHOULD BE DE- 
POSITED FOR RECORD AND RECORDED. 

§ 25. (a.) *' All deeds, conveyances, mortgages and 
other liens, shall be recorded in the county where the prop- 
erty is situated." 

C^An act organizing the inferior courts and defining their powers 
and jurisdiction," of December 20, 1836, 155, Sec. 35. P. D., 83'2, 

Art. 4973.) 
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(5.) It is deemed unnecessary tj cite seclion 37 of this Act (P. D., 
834, Art. 4280) as amended by the Act of May 10, 18:» (P. D., 8:}4, 
Art. 4931), as it only relates to deeds, etc., already executed — not 
thereafter to be made. 

(c.) It is woll settled that deerlsy etc., mnst be recorded in the couutica 
where the lands are situatoJ. (P. D., 83i, ^M, Arts. 4973, 49S0-49i2, notes 
lOS 1-1092.)— flaM?% V. Bullock, 29 Texas, 216. 

(d ) The record in one county of a de«d to land lying in another county 
is not such a record as can be used in evidence of title, nor such as would 
a itliorize the uj^e of a copy theieof for the same purpose. — Sullivan v Dim- 
mittf 34 Texas, 114. 

(e ) No statute has ever been enacted in Texas authorizins; or 
permittin;? the registration of deeds or conveyances of any sort, of 
land in any other county than the organized county in which the 
land is situate. If such organized county bec«»mes disorganized the 
law provides as follows: 

(/.) " That all counties that have heretofore been legally 
organized, and that have lost their county organization by 
reason of Indian incursions, or from any other cause, shall 
be for all judicial purposes, and for the registration of deeds, 
mortgages, and all other instruments that are now or may 
hereafter be required or allowed by law to be recorded, at- 
tached to the organized county whose county seat is nearest 
the county seat of such disorganized county, and so remain 
attached until such disorganized county shall again be legally 
organized." 

(** An Act concerning disorganized counties," of November 5, 186G, 
Ch. 91, 90.) 

(r/.) It is to be observed that this Act applies oidy to counties that 
after having been organized become disorganized, and not to non- 
organized or mere geographiral counties. It clearly indicates by the 
words '* all judicial pnrposes, and for the registration of deeds," etc., 
that the Legislature regarded the registration of deeds, etc., as not 
being included in the phrase ** all judicnil purposes." 

(/*.) The previously enacted Acts, Chapter 87 of the Acts of 18G0, 
119-121, and Chapter 40 of the Acts of 1861, 31, are t» attach unor- 
ganized (not disorganized) counties to organized counties for judicial 
and other purposes — the other purposes being expressed — being the 
assessment and the collection of taxes. 
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{i.) '* la all cases where, from the want of qualified ju- 
rors or other causes, the courts cannot properly be held in 
any county, it shall be the duty of the district judge to cer- 
tify such fact to the Governor, and the Governor shall by 
proclamation attach such county for judicial purposes to 
that county the county seat of which is nearest the county 
seat of the county so to be attached." 

(Constitution of 1869, Art. 12, Sec. 24.) 

(J.) If tbe Acts of 1860 and 186J, and the section of the Consti- 
tution above cited, contained, instead of "judicial purposes," the 
words **all non -judicial purposes," they might properly be construed 
to authorize the registration of deeds, etc., for land in the coui^ties 
to which unorganized counties are attached. As it is, the registra- 
tion of deeds, etc., being not a judicial purpose, a misconstruction 
of unambiguous language cannot authorize them to be so recorded, 
and retroactive legislation being expressly forbidden (Constitution 
of 1876, Art. 1, Sec. 16), if so recorded their registration cannot be 
validated. 

(k.) Deeds of land and other registrable instrumeHts touching 
real estate, in order to operate as notice, must be recorded in the or- 
ganized county from the territory or part of the territory of which 
the land to form a new county (which exists only as a possible or 
geographical county until organized) is to be made. 

(m.) Where a deed has been properly recorded in the county in which 
the land lies, it need not be again recorded in a new or other county.— 
McKiaakk y. Colquhourif 18 Texas, 148. 

(w.) It is notice to purchasers. — Melton v. Turner ^ 38 Texas, 81. 

(o.) Indeed, as the section of the Constitution of 1869 above cited 
only authorizes the Governor, on certificate of the district judge that 
"from the want of qualified jurors, or other causes, the courts cannot 
properly be held in any county," to, ** by proclamation, attach such 
county for judicial purposes" — not for any other purpose or pur- 
poses — it appears to have precluded the Legislature from assuming 
to do so, as it did in chapters 13 and 15 of the Acts of 1870, in chap- 
ters 13, 16, 39,63 and 121 of the Acts of 1871, in chapters 12, ia3, 157 
and 160 of the Acts of 1874, and in chapters 17, 18, 39, 40, 47, 67, 81 
and 83 of the Acts of 1875 — all of which were enacted while the Con- 
stitution of 1869 was in force. 

(p.) Where, through mistake of law, a deed has been recorded^ 
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not in the organized county from which, in whole or in part, a geo- 
graphical county lias been taken, bat in some county to which the 
land embraced in it never belonged, to ^Yhich tlie geographical 
county has been attached for judicial purposes alone, constitutionally 
by the Governor, or unconstitutionally by the Legislature, it is the 
safer course to remedy the error by having it promptly recorded in 
the organized county in which the land lay when the unorganized 
county was created. No other registration would be good in law, 
and registration in a wrong county, as has been stated, cannot be 
cured hy retroactive legislation. 

(q.) The recording of ins^niments not required, or aflSrmatively per- 
mitted, by law to be rocorded, is not notice. — Burnham v. Chandlery 15 
Texas, 441. 



OF THE DEPOSIT FOR RECORD, 

$ 26. (a.) When a registrable written instrument is duly certified 
-on proper acknowledgment or proof for record, and it is ascertained 
where it ought to be deposited for record, it must next be deposited 
for record and recorded. 

(6.) Sec. 12. When any instrumerlt of writing author- 
ized by law to be recorded shall be deposited in the record- 
er's* officer for record, if the same shall be acknowledged 
or proved in the manner prescribed by law for record, the 
recorder shall enter in a book to be provided for that pur- 
pose, in alphabetical order, the names of the parties, and 
the date and nature thereof, the time of delivery for record ; 
and shall give the person depositing the same, if required, 
a receipt specifying the particulars thereof. 

(c.) Sec. 13. Each recorder shall, without delay, record 
every instrument of writing authorized to be recorded by 
himf which is deposited with him for record, with the ac- 
tnowledgments, proofs, affidavits and certificates written on 
or attached to the same, and all other papers referred to and 



* The first section of this Act makes the clerks of the county courts of the several 
counties of this State " the recorders for their respective counties. 

+ An instrument improperly admitted to record cannot be proved by certified copy 
— Kirkpatrlpk v. Pope, 89 Texas, 318. 
LC 5 
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thereto annexed, iu the order and as of the time when the 
same shall have been deposited for record, by entering them^ 
word for word and letter for letter, and noting at the foot 
of such record all interlineations,* erasures and words visi- 
bly written on erasures, and noting at the foot of the record 
the hour and day of the month and year when the instru- 
ment so recorded was deposited in his office for record. 

(f?.) Sec. 14. Every such instrument of writing shall 
be considered as recorded from the time it was deposited 
for record ;t and the recorder shall certify and attach to 
every such instrument of writing so recorded the hour, day, 
month and year when he recorded it, and the book and page 
or pages in which it is recorded ; and when recorded, deliver 
the same to the party entitled thereto, or to his order. 

(**An Act to provide for the re^astry (»f deeds and other inatru- 
nieiits of ui itiiig," of May 12., 184'J, 239, Sees. 12, 13 and 14. P. D., 
840, Arts. 5()J2, 5013,5014.) 

OF DEEDS CONVEYING ANOTHER OE LESS ESTATE THAN AN 
ABSOLUTE FEE SIMPLE TO LAND. 

$ 27. {a.) Having traced the successive steps by whicli a deed 
conveying the absolute fee simple title to land is completed, authen- 
ticated and, on ascertaining the proper county iu which it is to he 
recorded, delivered to the clerk for registration,. it remains, next in 
order, to treat briefly of other deed^. 

(/>.) It must bo always borne iu mind that until the actual pay- 
ment of the purchase money (the consideration)^ tlie title does not 
j)as9. Tills is an essential requisite to a deed, beyond, and in addi- 
ti(»n to its delivery, according to repeated decisions of the Supreme 
Court of the State of Texas. (} 8, u, and $ 11, f, u; Reeves v. Petty, 
4'4 Texas, 249; and a later unpublished case.) 

* An interlineation or erasure can only be brought to the knowledge of the Supreme 
Court by a bill of exceptions or statement of facts, and not by a fac simile.— Dikes v. 
Monroe, 15 Texas, 2S6. 

•r llegistrablc instruments, when duly acknowledged or proved, certified and deliv- 
ered to tbc clerk for record, take effect as notice fi-om the time when delivered.— 
Throckmorton v. Price, 28 Texas, 605. 

A party so delivering his deed is not bound to see that the clerk actually docs his 
duty by vecordlcg it— Id. [But query as to this. If the party most interested is not 
bound to see that it is recorded, who is?— Ed.] 
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Particular attention is called to the statutory provisions as to the 
deeds, embraced in this caption, here re-inserted» 

(c.) '*Sec. 14. All alienations of real estate, made by 
any person purporting to pass or assure a greater right or 
estate than any such person may lawfully pass, or assure, 
shall operate as alienations of so much of the right and es- 
tates in such lands, tenements, or hereditaments as such 
person might lawfully convey, but shall not pass or liur the 
residue of said right or estate purporting to be conveyed 
or assured ; nor shall the .alienation of any particular estate 
on which any remainder may depend, whether such nliena- 
tion be by deed or will ; nor shall the union of such particu- 
lar estate with the inheritance by purchase or by descent^ 
so operate as to defeat, impair or in anywise to aflfoct suchi 
remainder. 

(</.) * Sec. 15. Every estate in lands which shall here- 
arter be granted, conveyed or devised to one, although other 
words heretofore necessary at common law to transfer an 
estate in fee simple be not added, shall be deemed a fee 
simple, if a less estate be not limited by express words, or 
do not appear to have been granted, conveyed or devised by 
construction, or operation of law. 

(e.) Sec. 18. An estate of freehold or inheritance may 
be made to commence in future, by deed, in like manner as 
by will. 

(An Act concerning conveyances, of February 5, 1840, 153-158, 
{ 3, n, o and r.*) 

(/.) From these sections it is fairly deducible that conveyances 
of any other or less estate, whether ab^ute or conditional— to take 
effect at once, or in the futnre— than an absolute fee simple title*, that 
are known to the common law, and that may not be prohibited by 
the Constitution and laws of Texas, are permissible. 

(g.) While a grantor wIm) m«y attempt to pass by deed a greater 
estate than he has, will only pass such estate as he has, the creation 

« Reference is not here made to Hartley'el, Oldham & Whitens or PaBchal's Di^^est, 
because section 18 (e) is omitted in them. The whole of this Act, except sections 6 
(f), 9 (i), 10 (j) And 11 (k), and so much as relates to slaves, is believed atiU to remain 
fn force— though section 5 (e) cannot, as to chief justices, hlave effect, as the oillec o*t 
county chief 'Justice no longer cxist8.-r-£D. . 
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of estateB for yrnrs, and of life estates with remaiDficrs (whether by 
deed or by will), is recognized as bein^ lawful. 

(h.) Care must be taken in preparing a conveyance of a less es- 
tate than one of fee Rim pie (an estate for years, or a life estate, for 
example), to express clearly in the deed the precise nature of such 
less estate. Indeed, it would be safer to state in terms that it is 
intended tlmt tlie fee shall not be conveyed, for the fee will be con- 
Ktrned to pass " if a less estate be not limited by express words." 

(i.) An estate for years, for life, or by way of rema'.nder, or in fee 
simple **raay be made to commence in future, by deed in like man- 
ner as by will." 

OP QUIT CLAIM DEEDS. 

^ 28. (rt.) A quit-claim deed is a deed of release; an instrument 
by whiclj all claims to an estate are relinquished to another, without 
any covenant or warranty, express or implied. 

(h.) Tiie words used in the instrument are that the maker "has 
remised, Ttleased^mid forexer quit-claimed all his right, titlp and in- 
terest." 

(c.) A purchaser wl^o has taken a qnit-claim deed is not entitled to 
Itrotection in a court of equity as a, purchaser for a valuable consideration 
without notice; he takes under such deed only the interest his vendor 
«'ould lawfully cimv v\ ^—Ean-ison v- BorinQy 44 Texas, 225. 

((?.) A deed which Ijinds the vendor to warrant ** the title hereby con- 
veyed against the lawful claims of all persons claiming the same, or any 
part thereof, by, through or under him," is but a qnit-claim deed, notwith- 
standing the special warranty, for that refers to the estate or title sold, 
and not to the land. — Id. 

Query : Is such deed a quit-claim deed? (See supra, a.) — Ed. 

(e.) A vendee by a qnit-claim deed does not take by estoppel an after- 
ncquired title by the grantor. — Manwaring v. Terry, 39 Texas, 67. 

(/.) He only acquires such title as the vendor had when he made the 
quit-claim deed.— James v. DrakCy 39 Texas, 143; Carter v. JFw«, 39 Texas, 
•273. • 

(ff,) The grantee by a quit-claim deed, it is said, takes the risk of a 
title, unless there be fraud. — Dikes v. Miller, 24 Texas, 417. 

(h.) Kecitals in a qnit-claim deed of a remote vendor not evidence of a 
prior unregistered conveyance. — Graham v. Hawkins, 38 Texas, 628. 

OF DEEDS APPARENTLY, »DT KOT REALLY, ABSOLUTE. 

^ 29. (a.) As conveyances of land apparently, but not r«ally, 
absolute are frequently (and always unnecessarily) made in Texas, 
it is deemed advisable to here point oat tiiat they cause needless cost 
^nd risk, and should be avoided. 
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(6.) It is quite common, where land is sold on a credit, or partly 
on a credit, for tho vendor to execute at once an absolute deed, and 
at the same time to cause the vendee to execnte a simple mortgage, 
a mortgage with a power to sell, or a deed of trust, to secure the 
pa3-ment of the purchase money. 

(c.) It has been settled by tho Supreme Court of Texas that all 
instruments exec'ited at or about the same time between the same 
parties, and in relation to tho same subject matter, are to be con- 
strued together as forming parts of one transaction. {Infra, $ 30, s.) 

(d.) Besides, in such case, when the purchase money or consid- 
eration becomes due and is paid, the execution and registration of a 
third instrument (generally a satisfaction or release, though an ab- 
solute deed would be preferable) is rendered necessary in order that 
the title may appear clear of record. 

(c.) In the meantime, before payment, trespass to try title cannot 
be brought for the land by the vendee against the vendor. (See 
Mupra, $ 8, 1.) 

(/.) If it were brought by the vendee, when on the trial he offers 
in evidence his deed absolute on the face, the defendant needs only 
to oflPer in evidence the mortgage or deed of trust to defeat his re- 
covery. 

(g.) If the purchase money is paid, and the vendee offers in evi- 
dence his deed, and the vendor in turn offers his mortgage or deed 
of trust, it devolves on the vendee to offer in evidence the release or 
satisfaction thereof. 

(h.y A bond for title, duly executed, authenticated and recorded, 
would show the whole transaction in a sale on credit in a less cx[ eu- 
sive and complicated, and at tho same time in a more straiglitlor- 
ward and business-like, manner. 

(t.) On the payment of the purchase money as stipulated, an ab- 
solute deed, with such covenants as have been agreed upon, would 
be sufficient, and wo".!d thereafter be the only muniment of title 
needed in a suit, besides and in addition to the oiigiual grant and 
the mesne conveyances, if any, to the vendee. (See svpra, ^ 8, c-y.) 



OF TITLE BONDS, OR BONDS FOR TITLE. 

§ 30. (a.) "Every title, bond, or pther written con- 
tract in relation to lands, may be proved, certified or ac- 
knowledged and recorded, in the same manner as deeds 
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for the conveyance of land, and such proof, acknowledgment 
or certificate, and the delivery of such bond or contract to 
the clerk of the proper court, to be recorded, shall be 
taken and held as notice to all subsequent purchasers of 
the existence of such bond or contract." 

("■ An Act coucerniog conveyances," of February 5, 1840, 155, sec. 
7 ($ 3, g). 

(6.) A title bond, or bond to make title to land, signifies an obli- 
gation ill writiiict on paper or parcliinent, sij^ned, sealed and d**.liv- 
'ered, whereby the obligor binds himself, his heirs, executors and 
adniiiiistnirors, on the performance of the condition, which is either 
th(^ I»iiynient o£ money, or the performance of scmiething else, to 
make a deed for a specific tract or to specified tracts of land to the 
obligee. 

(c.) Such bond, in order that it might not be called in question, 
should he witnessed by two or more subscribing witnesses, and ac- 
knowledged or proven for record and delivered to the clerk of the 
county court of the county where the land lies, for record. 

As in case of a deed, where a new county is created out of the ter- 
ritory of an organized county and such new county is not yet or- 
giiiiized, the title bond must be recorded in the organized county out 
of wliich tlie new county is made. 

(d.) Title bonds may be made to contain any stipulations cr con- 
tractH not contrary to law, upon which the parties may agree. They 
should be clearly expressed. The statutes of Texas contain no 
forms of such bonds. The following form may bo modified so as to 
meet the views of those who sell and buy lands on a credit: 

Form of Title Bond, 

(c.) The State of Texas, County of . 



Know all men by these presents, executed and delivered on the 
day of , eighteen hundred and , that I, , of 



the county of and State (merchant), for the considera- 
tion hereinafter stated, to bo paid by , of the county of 

and State (ftirmer), have bound myself, my heirs, executors 

and administrators, and do hereby firmly bind m.\self, my heirs, etc., 
to execute and deliver, duly witnessed by two or more credible wit- 
nesses, and acknowledged or proven and certified (at my cost) for 
registration, unto said , his heirs and assigns, my deed to hi«i 
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tionveying all that certain tract of laud sitnate in theconnty of ^ 

and State of Texas, which is more particularly described as follows : 
[Here insert the field notes, with any recitals that may be agreed 
tipon], which deed is to contain the following covenant or covenants 
{Here insert any one or more of the covenants, the forms of wliich 
are given or which are suggested 9tipra, } 14, d-r]. 

Now the condition of the above obligation is such, that wliereas 

the said has made and delivered unto me his (here insert the 

number) certain promissory notes f>f even date herewith, for the sum 

of dolhirs ($ ) each, bearing interest at the rate of 

per cent, per annum from date until paid, and payable at [lierc in- 
sert the place] the one being payable on the day of ■., 

18—, and the [liere insert when the other or each of the others lis 

payable]. Now, if the said shall well and truly pay, or cause 

to be paid, each of said notes with the interest therein stipuhited at 
the time and place specified [here insert, if it be so agreed—*' time 
being of the essence of this contract"], then and in that event the 
^bove obligation is to be in full force, otherwise it is to be ipso facto 

void and of none effect, and the said is to forfeit to uie any 

payment or payment? he may have made. But in case tlic said 

shall make ea'^h and all of the payments, with interest as 

stipulated in said notes, and I on my part should fail to execute, de- 
liver, etc., my deed as I am above obligated to do, then and in that 
event T hereby agree to pay to him, or to his heirs, etc., [here insert 
the sum agreed upon ; for example, double the amount of said notes, 
with interest], as liquidated damages, and not as a penalty, at the 
time and place above stated. To all which I bind myself, my heirs, 
etc. In witness whereof I liave hereunto set my hand and seal, this 
day of , IS—, as is above written. 

Signed, sealed and delivered, in 

presence of tiie undersigned, each of [r^. S.] 

whom is also witness to the signa- 
ture of the other(s), and signs as 
witness at the request of the obligor. 
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(/.) In order to avoid risk, the seller can, at tbe same time, exe- 
cute and deliver, a» an escrow to take effect on the completion of the 
paijmettts^ such a deed as he has obligated himself to make. In case 
he docs so tho attestation clause of the deed should recite that it 
(the deed) is "signed, se:iled and delivered as an escrow, to take 
effect on the completion of the payments, in presence of the under- 
signed, each of wh<mi", etc. 

(y.) It can (hen be deposited (with or without the notes) with the 
person at whose office or counting room the notes are made pay- 
able. 

[h.) A title bond, where a sale is made on a credit, shows the pre- 
tide nature of the transaction, and when complied with by the pay- 
ment of the purchase money and the execution and delivery of the 
deed, as stipulated, the whole transaction rs evidenced by the deed. 

(*.) When a deed is made in the first instance, and a mortgage or 
deed of trust is also then executed to secure the payment of the pur- 
chase money, when it is paid a third instrument has to be executed^ 
delivered and recorded, in order to show a clear title of record. 
Three instruments have to be prepared and recorded, while two 
would be surticient. In a suit, a deed executed in pursuance of a 
title bond can be read in evideLce alone, without the title bond. 
But where a mortgage or deed of trust is executed, when the deed is 
offered in evidence the opposing party can offer the mortgage, or 
deed of trust, and%hus compel tho production of the third instru- 
ment — the release. Three instruments might have to be offered in 
evidence where one would of itself prove what is required. 

(j.) As tho title is held not to pass until the consideration is paid 
(see stqyra^ § 8, u, and J 11, f, k), it is not perceived why sales of land 
on credit should be evidenced by an apparently absolute deed, » 
mortgage or deed of trust, and a release, when the more simple and 
business-like mode of a title bond and a deed answers the purpose 
of the pai ties better and at less cost. 

(A:.) A title bond duly recorded is notice to all subseqnent i)UichaserB. — 
Allen V. Boot, ;J9 Texas, r)89. 

(l.) In States where the distinctive jurisdictions of law and equity are 
maiutnined, ii deed retaining a lien to secure the payment of the purchase 
inoiiev wotild be treated as a mere title bond, and could not be used in evi- 
rience in an action of ejectment for the purpose of showing title in the yqu- 
dce.—Caldu'cll v. Fraim, 32 Texas, 310. 

But query as to this! — Ed. 

(m.) A recital in a title bond of the payment of a certain consideration 
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is not conclusive, bnt, at most, only i)Hmafad,e evidence, either of the ti n^ 
ainonnt of the consideration, or of the faei that it was paid. — Ehorn v. Can- 
non, 32 Texas, 231. 

But is it not conclusive uutil impeached? (See $ 11, b, h and 1.) — 
Ed. 

(n.) B«)nd, the meaning: of, prior to the adoption of the common luw^ 
defined. — Foster v. Champlin, 29 Texas, 22. 

(o.) It is one of the fundamental rules of evidence that all private writ- 
ings must be proved to be genuine before they tan be admitted as evidence. 
One of the exceptions to this rule is where a deed is thirty yenrs old, in 
which case it is presumed that proof of its executitui by subscribing wit- 
nesses or otlierwise is out of reach, and the deed is said to piove itself. 
The principle underlying this exception seems applicable to all ancient 
writings which might be evideuce of present righta.— Stroud v. Sprbujjleld, 
28 Texas, 649. 

(jp.) Where the execution of a title bond was not denied under oa, h, it 
was held fully proved according to the rules of the common law, and such 
proof dispensed, with the registration and notice required by the ninetieth 
section of an Act to regulate proceedings in the district court. (P. D., 
Art. 1443, note 549, and Art. 371G, note 840.) — Yearij v. Vuimnivys^ 28 
Texas, 91. 

(g.) The primary object of a title bond for land is to secure the title ; it 
becomes an obligation for money only upon a<breach of its conditions, in 
consequence of which the obligee becomes entitled to damages. — Mnllion v. 
Caviplell, 27 Texas, 653. • 

(r.) Where a title bond for land purported to be made in consideration 
ol **one dollar" and of '^kindness to me as a stranger;" hclifj donbtlul 
whether the instrument expressed on its face a vaL.able cousideratiun. — 
Davis V. Turner, 26 Texas, 9S. 

(».) Most generally a contract for the sale of land, though evideuced by 
several instruments, as a bond for title on one side and notes on the other, 
is understood to be an entire contract. When so treated, it becomes anal- 
ogous to a memorandum or articles of agreement for the sjile of land, which 
\i usually signed by both parties, each party taking a duplicate original — 
the usual mode of contracting for the sale of land in England. — JScarborough 
v. Arrant, 25 Texas, 129. 

{t) When the vendee has taken a bond for title which does not show 
that the purchase money has been paid, upon proof that he paid it, Lis 
title becomes absolute, and he aufl those claiming under him can recover 
the land from his vendor, or a subsequent vendee, in an action uf treH[)a88 
to try title; and is not put to his action for specific i)erfoimun<je.— >S'aTC'st 
v. Jones, 21 Texas, 121. 

See Texas Digest, ** Title Bonds," 550, 1 to 11. 
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or LEASES. 

^ 31. (a.) A Icaso is a contract feu* tlie posaession of lands, tcnc- 
nu'iita or lu'iediranHMits. To be binilifig there nrist be 6<»nie land, 
teiuMUJMit, or a part thereof, or hereditament (real, not pert<onal) to 
be leased; there must be a lessor and lessee, and there must (sis iu 
case of all c<intracts) be a consideration. 

(&.) A lease may be at will, in which case it may bo terminated 
at any time at the will of either of the parlies, or it mjiy be for a 
specifuMl time. 

(c.) If for a year, or less, it need not be in writing, but may be 
verl.al. 

" No action shall bo brought ♦ ♦ ♦ ♦ ♦ upon any 
contract for the sale of lands, ♦ ♦ ♦ ♦ tenements or 
licreditaments, or the making any lease thereof for a longer 
term than one year ♦ ♦ ♦ ♦ unless the promise or 
agreement npon which such action shall be brought, or some 
memorandum thereof, shall be in writing and signed by the 
parties <o be charged therewith, or some person by him 
thereunto lawfully authorized." 

(See supra J $ 2, a.) 

The Act concerning conveyances, which took effect on the same 
day with the Statute of Frauds, from which the preceding paragraph 
is copied, provides as follows: 

*' That no estate of inheritance or freehold, or for a term 
of more than five years, in lands and tenements, shall be 
conveyed from one to another, unless the conveyance be 
declared by writing, sealed and delivered." 

(See siiprttf p. 4, J .3, a.) 

(d.) From the above extracts it appears that a lease '*for a longer 
tt?rin tlian one year" must be in wiiting, or it cannot he actionable; 
and that if it be **for a term of more than five years" the lands or 
tenements, or both, inclnded in \t cannot thereby he ^' conveyed from 
one to another uidt^:?s the conveyance" (i. e. lease) " be declared by 
wilting, sealed and delivered." 

(e.) A lease may be drawn so as to be signed by both parties, as 
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an indenture, or by one (tlie lessor), as a deed poll. The former 
form ip, peiliaps, the more conTenient. 

(/.) "The words 'demise, grant (or set) and to farm lei' are 
teclniical words well understood, and are the most proper that can 
be used in making a lease; but whatever wo"ds are sufficit^ir to 
explain the intent of the parties, that the one shall divest himself of 
the possession and the other come into it for such determinate time. 
whether they run in ♦he form of a license, covenant or agreenirut, 
are of themselves sufficient, and wilt ip construction of taw ainonufc 
to a lease for years as effectually as if the most proper and ])pitiiieut 
words had been made use of for that purpose." (Bouviei's Law Die, 
*' Deeds." 

{g.) It is the safer practice to have a lease prepared, exornted, 
authenticated and recorded with all the formalities used in pi spar- 
ing, etc., a deed conveying the absolute title to land. 

No form of a lease is given in .any statute of Texas, but the follow- 
ing form, which is intended to be executed by l)oth parties (in da- 
plicate, each to be delivered an original), is deemed sufficient, ainl is 
preferable, as it shows the entire contract— not merely a part, as 
would be ti e case were it executed by the lessor (or landlord) alone : 

Form of Lease, 

(h.) The State of Texas, County of 

This indenture, made on tlie day of , eighteen hundred 

«nd , by and between of , and of 

witnesseth, that the said , in consideration of the (yearly) 

rent and covenants hereinafter mentioned and reserved, on tlio part 

and behalf of said , his executors, administrators and as.si<,nis, 

to be paid, kept and performed, hath demised, set and to farm let, 
and by these presents doth demise, set and to farm let, unto said 

, his executors, administrators and assigns, all that certain 

[here describe the tract of land or house and lot, stating the 'jouuty 
and State in which it is situated.] 

To have and to hold the same, and all and singular the pveuiises 

hereby demised, with the appurtenances, unto the said , his 

execntors, administrators and assigns, from the day of 

next ensuing the date hereof for and during the term of 

thence next ensuing, and fally to be complete and ended, yielding 
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and payin;* for the same unto the said , his executor?, admiD- 

istnitors and assigns, tlie (yearly) rent of at . 

And the said , for himself, his lieirs, executors and adminis- 
trators, doth covenant, promise and agree, to and with the said 

, his heirs, executors, administrat^ors and assigns, as follows: 

tliat he, or some of them, shall well and truly pay, or cause to b« 
paid, the rent above reserved at the time(s) and place(8) hereinbe- 
fore niention(!d specified for the payment thereof, according to the 
true intent and meaning of these presents, a lien being hereby given 

on to further secure the payment thereof, and to deliver 

possession of the premises leased at the expiration of said term, in 
as good ordur, ordinary wear and tear only excepted, as they are at 
present. 

And the said , for himself, his heirs, etc., doth covenant to 

and with the said , his executors, administrators and assigns 

(pnying the rent and perfoimiug the covenants herein set forth), 
that he and thej' shall and lawfully may peaceably and quietly have, 
hold, use, occupy, possess and enjoy the said demised premises, with 
the a[>purteininces, during the term aforesaid, without the lawful 
let, suit, trouble, eviction, molestation or interruption of the said 
, his heirs or assigns, or any other i)er8on or persons whom- 
soever. 

lu witness whereof, we have hereunto set our Lands and affixed 
our seals on the date above written, in duplicate. 

Signed, sealed and delivered in | 
pn'senoe of the undersigned, each of L^* ^'J 

whom is also witness to the signa- [l» S.J 

tnie of (he otheris), and signs as 
witness at the request of the makers. 



The above form may be modiiied so as to be a lease executed by 
the lessor alone, the obligation of the lessee to be evidenced by his 
note or otiier separate contract. 

(/.) A lease of a house, or of a room only, especially if in a town 
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or city, ouglit, in most cases, to contain additional covenants for the 
protection of the lessor, or landlord. For example, where the les- 
see's character is not well known, it may be but prudent to have 
covenants inserted that he will carry on or permit upon the premises 
no pursuit or occupation contrary to law (or that may be specified); 
tliat be will not sublet j tbat ho wi«l do or suffer nothing to be done 
thereon that will increase the fire risk (or that will increase or viti- 
ate the insurance if the property is insured); and that he will not 
change or remove or add to the fixtures, the whitewash, paint and 
plastering included, on the premises, without the written and signed 
consent of the lessor previously obtained. 

{j.) The covenants in a lease, and each of them, may also be for- 
tified by an additional one stipulating that the party committing a 
breach (of each) shall pay a specified sum for such breach as liqui- 
dated damages and not as a penalty. 

{k.) The parties may well agree to this as to each of their recipro- 
cal covenants, rather than to leave the damages to be assessed ujion 
verbal proof, which is not only apt to be indefinite, but is in all cases 
more or less expensive to adduce. 

A few judicious and well considered covenants in a lease (as in :i 
deed) may prevent litigation, or, at least, render it comparatively 
prompt, certain and free of needless costs; 

Parties about to contract are generally willing to have such mn- 
taal covenants as may be protective of their respective interestn 
inserted in the lease, and when they are inserted, are more apt to 
respect them than if they were not* 

{I.) It may hero be remarked that " An Act to provide a summary 
i*emedy to enable landlords or lessors to obtain possession of lauds 
or tenements unlawfully detained or withheld by tenants," of Feb- 
ruary 5, 1840, 174; P. D., 647, Arts. 1759-1768, does not api)ear to 
have been repealed by " An Act to 'regulate proceedings in case of 
forcible entry and detainer," of March 15, 1848, 102 ; P. D., 640-648. 
Arts. 3869-3872. 

The former Act is to provide a summary remedy against *'any ten- 
ant or tenants for a term of life or lives, jear or years, or other per- 
son or persons," ptc, who "shall unlawfully hold over any land;*, 
tenements or hereditaments, after the expiration of the term,^' etc.. 



* As to the lien given by law to secure the payment of rents and advances in case of 
land, and authorizing " such contracts in regard to rents and allowances n^they" 
(i. e. the landlord and tenant) "may think proper," see "An Act concerning rent • 
and advances," of April 4, 1874, 55-59, Sees. 1 and 5; and "An Act to amend the nflh 
section of *An Act concerning rents and advances,' approved April 4, 1874," ot Au- 
gust 14, 1876, 187, Sec. 2.— Ed. 
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while the Inttor ia frniued to regulate proceedings in enforcing that 
remedy, and contains no repealing clanse.* 

(m ) The language of the former Act ** fwr a term of life or lives, 
year or yeaiR," indicates that what are kn<iwn as '^gronnrt n^nt'' 
deeds are permi8«ible in this State. " In Pennsylvania tliis term 
(i. e. ground rent) is used to signify a perpetual rent issninjr out of 
sonie real estate. This rent is redeemable where there is a covenant 
in the deed that, before the expiration of a period therein uame<l, it 
may be redeemed by the payment of a certain sura of raonev ; or it 
is irredeemable when there is no such agreement ; and in the latter 
case it cannot be redeemed without the consent of both parties."— 
(Bouvier's Law Die, ** Ground Rent") 

The ground rent deed for lease, for it pariakes of the nature of 
both) begins as an ordinary deed conveying the fee simple title, and 
after reciting that it is for a consideration (generally a large one), 
payable at an early day specified, contains a covenant that if it is not 
tlien paid it shall never be paid, but that instead ther€M)f an annual 
ground rent (generally a very moderate sum) shall be paid, and con- 
tains other covenants that may be agreed upon by the parties. 

As ground rents run for long terms, and are considered very safe 
investments when on valuable town or city property where the lots 
are either already improved, or are sure to be impi-ovedy it is notim- 
l»robabie that they may be in use in the more important citit^yof 
Texas as Foon as capital so accamulates in them a»to seek moderate 
but certain and permanent investments. 



OP agreements affecting tiie title to or use of land. 

§ 32. (a.) "Every conveyance, covenent, agreement^ 
deed, deed of trust or mortgage, in this Act meptioned, 
which shall be acknowledged, proved or certified according 
to law, and delivered to the clerk of the proper court to be 



* "An Act to organize the courts of Justices of the peace and county courts, and to 
(iefine their jurisdiction and duties," of August 18, 1870, 97-112, section 2 of which re- 
lates to forcible entry and detainer, al»D contains no repealing clause. . "An Act to 
provide for the election of justfces of the peace, and to define their powers and juris- 
diction," of August 17, 1870, 154-183, the fourth section of which relates to forcible 
entry and detainer, declares in its forty -second section " That all laws and parts of 
laws in conflict with this Act, or any of its provisions, be and the same are hereby 
repealed;" but nothing in its fourth section conflicts with the words "any tenant or 
t jnants for a term ol life or lives, year or years," etc, indicating the extent of the 
t^zm peimissible, of the Act of February 5^ 1840, 174, Sec. 1.^Ed. 
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recorded, shall take effect and be valid as to all subs^^quent 
purchasers for a valuable consideration, without notice, and 
as to all creditors, from the time when such instrument 
shall be so acknowledged, proved, or certified and delivered 
to such clerk to be recorded, and from that time only." 

(*'An Act conceruin*:: conveyances," of February 5, 1840, 153, Sec- 
13. P. D., 837, Art. 4994. See supra, § 3, m. 

(6.) The Supreme Court of Texas has declared that a memoran- 
dum or articles of agreement, wliieh is u^^ually signed by botii par- 
ties, each ]»arty taking a duplicate original, is tlie iisaal mode of 
contracting for the sale of laud in Enghmd. (See Scarborougli v. 
Arrant, 25 Texas, 129.) 

Tlie following is a form of what is styled a Memorandum of Agree- 
ment or Articles of Agreement, such as is contemplated by the above 
decision: 

Articles of Agreement 

(c.) Articles of .agreement made bj* and between A. B,, of , 

merchant, and C. D., of , farmer, as follows, to wit: The said 

A. B., f<)r the consideration hereinafter mentioned, does hereby cov- 
enant, promise and agree with the saidC. D.,by these presents, that 

he, the said A. B., shall and will .on or before the day of 

next ensuing the date hereof, at the proper cost and charges of the 
ftjiid feither], by a good, lawful, duly witnessed and acknowledged 
deed', well and sufficiently grant, convey and assure unto the said 

C. D., his heirs and assigns in fee simpk^, the f<dlowing tract of land 

situate in the county of and State of Texas, which is more 

particularly described as follows:: [Here insert the description.] 

Said deed is to contain the followrng covenants, to wit: [For ex- 
ample, a covenant that the grantor had good fee simple title, that 
he has actual possession of said tract, that it is free of all incum- 
brances, taxes includect, and a covenant of general warranty— in a 
word, any or all of the eovenants given or suggested supra, in 5 14, 
ii-r.] 

In consideration whereof the said C. I>. does covenant, promise 
and agree with the said A. B., by these presents, that he the said C. 

D. shall and will, on the execution, delivery aud acknowledgment of 
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fiaid (Iced as aforesaid, well and truly pay or cause to be paid 

dollars (| ). Aod for the true performance of all and every tlie 

covenants and agreemoHts at the office of , in said county, we 

and eiicli of us do hereby bind ourselves, our heirs, executors and 

uduiinistrators in the sum of as liquidated damages and not 

as a penalty. In witness whereof we have hereunto set our hands 
[*-and affixed our seals" had better also be inserted, and seals or 
scrolls affixed accordingly] this • — day of , eighteen hun- 
dred and , in duplicate. 

Executed and delivered in dupli- 
cate ill presence of the undersigned, 
vach of whom is also witness to the 
signature of the otheri^s), and signs 
as witness at the request of the par- 
ties hereto. 



[L.8.1 



(d,) Ther^ is an endless variety of agreements affecting the title 
to or use of land, permitted by the Constitution and laws of Texas, 
but in the compass of this brief compilation it is not convenient to 
supply any other than the above form. 

For example, if in a lease of land the lessor reserves the right to 
authorize, by agreement, the pasturage of a specified number of 
cattle, sheep, or horses, or to cut timber in the enclosure, he may 
make an agreement (duly executed, etc.) with a third party to pas- 
ture, or to cut timber, accordingly. 

(c.) There seems to be nothing in the laws of Texas that pre- 
cludes a party owning or having an interest in personal property 
from making a bona fide agveemeut touching such personal property, 
which, if duly executed and recorded in the county where such per- 
sonal property is, will be constructive notice. 

(/.) Agreements are actionable, if in writing and signed by the 
parties, and are registrable, but like all other written contracts, are 
the better for being sealed, because, as has been stated, if sealed 
Ihey cannot be attacked unless an affidavit impeaching their consid- 
eration, ortheir execution, or both, is filed. {Suproy ^ 16, d.) 
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OF DEEDS OF TRUST. 

J 33. (a.) ^* AW deeds of trust and mortgages whatsoever which 
fihall hereafter be made and ex<»cuted" (J 3, d) are required by law 
to be recorded, in order that thej ma}' liave eflfect as constructive 
notice. (See i 6, d.) 

(h.) What is generally understood by a deed of trust, in Texas, 
is a conveyance ef land, or personal property, or both, to a trustee 
to secure the payment of a debt due, or to become due, to a third 
party. It has been held by the courts of this State to be only equiv- 
iilent to a mortgage with a power to sell. 

(c.) The intention of the parties who made their contract a deed 
of trust, instead of a mortgage with a power to sell, or a simple 
mortgage, was mainly to secure the payment of a debt without the 
necessity of the delay and expense of an order of court in case of the 
death of the grantor or mortgagor, as well as in the event that he 
continued alive. They believed that under our law tfiey could make 
a power which would be held here, as it has been elsewiiere, because 
coupled with an interest, irrevocable by death. 

(d.) Tlie Supreme Court of Texas, while admitting that " on gen- 
eral principles, the death of ihe mortgagor (or maker) would not 
operate a revocation of the power," submits the quest'im, wl^ether 
llie statute governing the settlement of the estates of decedents will 
'Tause it to have that effect? and answers, ^* we are of the opinion 
■that it will." {Seethe langttnge of the cases cited, infra^ r.) Under 
these rulings, what is termed a deed of trust, and is agreed upon 
between the parties to bo the contract they intended to make instead 
of a mortgage w^ith, or without, a power to sell, operates to carry 
^»ut their intention only In case the maker continues alive. In the 
event of his death, the delay and expense of an order of court, which 
*f hey, by the implied terms of their contract, sought to avoid, is made 
inevitable. 

Whellier a deed of trust reciting in express tenns that it is made 
iHsread of a mortgage with, or without, a power to sell, in order to 
avoid the unnecessary delay and expense of an order of court, and is 
guarded by a covenant for liquidated damages, would be held sufii - 
cient to give effect to the declared in^^^ent of the parties contracting 
has not yet been decided. It is not perceived that a contract which 
is lawful if the parties are living or dead cannot be enforced as they 
stipulated in case either of them dies, when it contains a covenant 
fxpressly providing that it shall be enforceable in case of the death 
of the maker in the same manner as if he remained alive, 
LC6 
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If the intent of the psrties in making a lawful contract is frus- 
trated l)j what Jeremj Bentham st^^les **juilge-ipade law," a remedy 
can certainly be provided by the Legislature. 

A convenirnt form of a deed of trust is here inserted. 

Form ofVetd of Trust. 



(c ) Tlie State of Texas, County of - 



Know all men by these presents, etc. [as in case of a deed convey- 
ing the absolute fee simple title to land until the end of the clause 
of warranty. Tlieu insert as follows :] 

In trnst, nevertheless, for inasmuch as I am indebted to 

in the sum of , payable at on the day of , 

with interest thereon at the rate of from (date) until paid^ 

now in case the said sum, with interest as stipulated, is paid when 
the same becomes due, then and in that event this instrument is to 
become void and of none cflfectj but in case said sum, with interest, 
or any part thereof, is not paid when the same become due, then and 
in that event the said (trustee), or in case of his neglect or failure 

from any cause to act, of as his substitute, aud in 

case of his neglect or failure from any cause to act, the sheriff for the 

time being of , or any one of his deputies as his substitute, 

shall proceed to advertise and sell and distribute the proceeds, as in 

case of a sale under execution, the aforedescribed , and shall 

convey the same to the purchaser or purchasers thereof, the trustee 
or his substitute first deducting the costs and commission allowed 
by law to sheriffs for advertising and selling under execution, as 
compensation for his services as trustee. 

(/.) I do hereby covenant, for myself, my heirs, executors and 
administrators, that inasmuch as this instrument has been made a 
deed. of trnst instead of a mortgnge with or without a power to sell, 
in order that it may be enforced without the necessity of any order 
of any court, whether I be living or dead, at the time it stipulates 
that it shall be enforceable, and that the unnecessary delay and ex- 

l>ense of any such order may be avoided — in the sum of dollars 

as liquidated damages and not aa penalty— that no other action shalh 
bo had in the county court in case of my death touching the prop- 
erty embraced in this deed of tcust than to receive and. cause to be 
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returned in the inventory of my estate the interest^ if any there be, 
therein that may belong to my estate under this trust.* 

(^.) And I do hereby further covenant, for myself, my heirs, ex- 
ecutors and administrators, that in case any order of sale is obtained, 
caused or suffered to be obtained, by them, or any of them, of the 
property embraced iu this deed of trust, then and in that event I or 

they shall pay unto the said , his heirs or assigns, the sum 

of dollars as liquidated damages and not as penalty. 

(^.) I do hereby, for myself, my heirs, etc., further covenant that 
ill case the trust hereby created be not enforced within four years 
from and after the date upon which the debt hereby secHred becomes 
due, then and in that event the incumbrance hereby created shall 

cease and be forever discharged, and the herein described 

skall become and be as free and clear thereof as if this deed of trust 
liad never been made. 

In witness whereof I have hereunto set my hand and affixed my 
seal, this day of , eighteen hundred and . 

Signed, sealed and delivered, in ' 
presence of the undersigned, each of 
whom is also witness to the signa- 
ture of the other(e), and signs as 
witness at the request of the maker. 



[l. s.] 



(*.) The forms of covenants above, marked f, g and h, are given^ 
in order that they may be inserted or omitted at the option of the 
parties. If the forms f and g should be held sufficient, deeds of trust 
containing them will be enforceable without delay and expense in 
case the makers should die. 

(y.) The covenant marked 7i is given in order that where a formal ' 
satisfaction or release of the trust may not be entered of record, the 
property may become clear of record on the expiration of four years. - 



* If a party can by will keep the whole of his estate out of court (see Gen. Laws of 
1876, 126, Ch. 81, Sec. 128) can he not by contract keep a part o£ his estate out of court^. 
when by so doing the estate is benefitted?— Eo. 
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r* ^- 

( (ft.) It may be Iiere remarked that deeds of trust, in the more 

<*xte ruled seirse of the terra, by which property, real or personal, or 
both, is vested in a trustee or trustees, there to remaia for the use of 
Bome person or c(»rp(>ration, are so little in use that a form of sucli 
instruments is not inserted io this work. 

I (2.) The record of a trust deed affected all subsequent purchasers with 

I notice of its terms. — Merriman v. Buasell, 39 Texas, 278 

(m.) A deed of trust executed by the husbaud and wife tn secure a debt 
no from the husband, is srtch a conveyance of an interest in the land as 
s contemplated by an act definin<5 the mole of c»nveying property in 
hich the wife has an in teres t.^/ardaa v. Park, 33 Texas, 429. 
(n.) A sale by a trustee under such a deed of trust is not a forced sale 
n contemplation of law. — Id. 

' iBut query as to thisf See Constitution of 187f>, Art. 14, Sec. 50. 

(o.) Whore a deed of trnst did extend the time of payment of a joint 
note, it furnished no di^ftmse to one of the parties who hwld himself out as 
]trincipal, thont^h he may have been but a surety as between himself and 
his co-maker.— ^ofteria v. BoonCf 32 Texas, 385. 

(p.) Where a trustee advertises for a less time than he is required to 
do by the docd of trust, and sells, the sale is void. — Young v. Van Ben- 
ihuysen^ 30 ToxaSj 762. 

(q.) Most generally a eontraot for the sale of land, though evidenced 
by several instrumoiits, as a bond for title on one side and notes of hand 
oti the other, is understood to bs iutended as one entire contract. When 
HO treated, it becomes analogous to a memorandum, or articles of agree- 
ment for the sale of land, which is usually signed by b<»th parties, each 
party taking a dnplica^^e original— the usual mode of coutraoting for the 
Kale of land in England.— ^Scarftorou^ v Arrant^ 25 TexiAS, 129. 

(r.) A power to sell contained. in a mortgage or deed of trust given t-o 
liocnre the payment of a debt, although not revoked, on general principlen, 
by the death of the constituent, is inconsistent with our statutes respect- 
ing the settlement of estates of deceased persons, and therefore cannot bf 
executed after the death of the constituent. — Robertson v. Paul, 16 Texa^, 
472. 

See also Beeves v. Petty, 44 Texas, 252. Judge Moore dissenting. 

(«.) A trnst in lands can not be proved by the testimony of a single 
witness swearing to the verbal declarations of the alleged trustee, unless 
there be strong corroborating circumstances.— ^a?{ v. LayUm, 16 Texas, 
262. 

{t.) The mere use of a person's name as trustee is not sufficient to raise 
an implied promiso on the pare of the beneficiary to pay bim a sum ef 
money as commissions, not otherwise. — Catlin v. QlovoTf 4 Texas, 151. 
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(tf.) The conditions and solemnities annexed to the execution of a 
power, must be strictly complied with, however unessential they ini;jjht 
otherwise have been. Their observance is indispensable, and admits of no 
equivalent or snbstitntion. — Crosby v. Houston^ 1 Texas, 203. 

(» ) Parol testimonials admissible to prove that a deed or instruraenf, 
abs-jlnte on its fiWje, Wiis executed and delivered npon certain trusts not 
reduced to writing, and which the grantee promised to perform.— ifc- 
rienny v, FUyd, 10 Texas, 159. 

(m7.) Th« doctrine of implied trusts is applicable to a deed obtained 
fraudulently and without consideration.— /r/. 

(x.) Trusts are not included in our statute of frands, and may therefore 
Ih5 proved, as at common law, by parol. — .\IiHcr \ . Thatclier^ 9 Texas, 482. 

{y.) It seems that the testimony of a single witness, swearing to the ad- 
missions of an alleged trustee, ix insufficient to establish a trust in lands, 
although the alleged trustee be living, and his answer, denying tho trust, 
be not under oath. — Id, 

(z.) Where one receives a conveyance of property in trust to reimburse 
himself and another for money paid, and a suit is brought to enfuno the 
trust, on t it^ part of the second cestui qu^ trusty a deceo may bo prayed for 
and made to the effect that the trustee pay to the phiiutiff the amount in- 
tended to be secured, by a certain day, and iu case of his failure tt) do so, 
then that the property be sold, etc. — Id. 

(aa.) Where a deed of trust and mortgage provided that tbo trnstoe 
should proceed to sell, in a certain event, upon request of certain lienefi- 
ciaries in writing, it was heldj that although it vas admitted that, the trus- 
tee could not have proceeded to sell, if the property had remainrd wliere 
the trust deed liad left i' ( . » ), yet where* he was prevente<l by 
the acts of the defendant (running Ihe property off to Texas,) from «'Xo- 
cuting the trust in the specific manner pointed out in it, and had to resort 
to a suit to foreclose the mortgage, it could be enforced by the direction 
and according to the rules of the forum to which the trustee luvl bi eu 
compelled to resort to secure the trust reposed in him. — Gaines v. Daven- 
fortj 8 Texas, 451. 

(hb.) A trustee in a deed of trust made in another State may follow the 
trust property to this State and enforce the trust by suit, without making 
the cestui que trusts jjarties. — Id, 

(cc.) rar<d evidence is admissible to prove that a deed or instrnment, 
ab^olute on its face, was executed and delivered npon certain tru.sr,-^, not 
reduced to writing, and which the grantee promised to perform; and the 
same may be established.— itfead v. Randolph, 8 Texas, 191. 

{(Id^ Upon the same principle or basis is founded the rule \vlii(;li en- 
joins the specific performance ot any promise by which another is pre- 
vented from perfoiniing an intended aet, or throngh which he omits to 
mak«' certain arrangements, provisions or gifts, by will or otherwise, for 
other persons.— /rf 
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(ef.) The only coDtraot in relation to lands which is required b\ onr 
statate of frauds and frandnleut conveyances to be in writing, is the con- 
tract for their sale ; expTe^8 trusts in relation to lands stand upon the same 
policy with implied or constructive trusts; the facts from which resulting 
trusts arise, and the special contracts by which express trusts are created, 
may alike be proved by parol evidence. — Id. 

( ff.) The rules in relation to the proof of implied or constructive trusts 
might doubtless be a;>p)i«Ml advantageously to the proof of express parol 
trusts ; it must be clear and satisfactory, and such as is reasonably attain- 
able under the circumstances of the case. — Id, 

{gg.) When a principal invests his agent with a general power, or with 
the absolute estate, with a parol or separate underdtandiug or agreemeut 
that the authority is to be exercised or the estate to be conveyed for a ,iar- 
ticular purpose only, the principal will be bound, as a general rule, by the 
acts of the agent in fraud of the parol or separate understanding or agree- 
ment ; the exception being in case of notice, etc.— GrewcaMX v. Wheeler, G 
Texas, 515. 

(Aft.) Where the owner of property makes a conveyance absolute in 
form, with a parol trust annexed, a subsequent purchaser from the donee 
without notice of the trust would not be affected by it. — Davis v. Loftin, 
6 Texas, 4H9, 

(ii.) Parol testimony of the declarations of a person since decease:l, in 
whom was the legal title to land in controversy, is incompetent to prt»ve 
the equitable title to be in another. — Neill v. KecsCf 5 Texas, 23. 

(i/*) Where the consideration money is paid by one, and the deed taken 
in the name of another, a resulting trust arises in favor of the former, and 
the latter must hold the thing purchased for his use and benefit. — Tarpley 
Y. Poage's administratorf 2 Texas, 139. 

(JcJc.) Statutes of limitations are adopted in chancery by way of anal- 
ogy, but under such rules and restrictions as are deemed compatible with 
equity, a:id he nee in transactions of express trust — ia such as originated 
in fraud, and much more in those growing out of oppression — the bar is 
not allowed to intervene. — Hall v. Phelps, Dallam, 435. 

(/?.) A suit in a fiduciary capacity for an injury done to the trust estate 
precludes the same party from instituting another suit in a different ca- 
pacity for the same injury.— ^ai% v. Haddy, Dallam, 376. 



MORTGAGES OF LANB. 

§ 34. (a.) *'A11 mortgages on real estate shall, upon 
the usual proof, be recorded in the county where the land 
is situated, within ninety days from the passage of this act, 
or from the date of the execution of such mortgage ; and 
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upon personal property in the county where the mortgagor 

lives. No mortgage shall take lien upon property unless so 

recorded." 

('*An Act to provide for the foreclosing of mortgages on real and 
personal estates," of May 15, 1838, 135, Sec. 3. H. D. 834, Art. 2759. 
O. & W. D., 381, Art. 1723. P. D. 8a5, Art. 4985.) 

(6.) **A11 mortgages shall be recorded as heretofore, 
but the lien created by the making of the mortgage shall 
not be lost or destroyed, as between the parties to it, if the 
mortgagee should fail to have it recorded within the time 
prescribed by law." 

(**An Act to amend jin Act for tlie foreclosing of mortgages on real 
and personal estate, approved May 15, 1838," approved February 5, 
1840, 70, Sec. 3. H. D., 835, Art. 2762. 0. & W. D., 381, Art. 1725. 
P. D., 835, Art. 4986.) 

(c.) '^ All bargains, sales, and other conveyances what- 
ever, of any laud.-^, tenements and hereditaments, whether 
they be made for passing any estate of freehold or inherit- 
ance, or for a term of years ; and deeds of settlement upon 
marriage, whether land, slaves, money, or other personal 
thing shall be settled or covenanted to be left, or paid, at 
the death of the party, or otherwise ; and all deeds of trust 
and mortgages whatsoever, which shall hereafter be made 
and executed, shall be void as to all creditors and subse- 
quent purchases for valuable consideration without notice, 
unless they shall be acknowledged or proved and lodged with 
the clerk, to be recorded according to the directions of 
this act, but the same as between the parties and their 
heirs ; and, as to all subsequent purchasers, with notice 
thereof, or without valuable consideration, shall neverthe- 
less be valid and binding." 

(*•' An Act concerning conveyances," of February 5, 1840, 154, Sec. 
4. H. D., 830, Art. 27(57. 0. & W. D., 331, Art. 1726. P. D., 836, 
Art. 4938. $ 3, d.) 

((Z.) ** Every conveyance, covenant, agreement, deed. 

Digitized by VjOOQIC 
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deed of trust or mortrjage^ in this Act mentioned, which 
shall ho acknowledged, proved or certified according to 
law, and delivered to the clerk of the proper court to be 
recorded, shall take effect and be valid as to all subs'^quent 
purchasers for a valuable consideration, without notice, and 
as to all creditors, from the time when such instrument 
shall be so acknowledged, proved, or certified and delivered 
to such clerk to be recorded, and from that time only." 

('•An Act coiiceruiiig coiivc^'anct's," of February 5, 1840, 15.% Sec. 
13. P. D., 837, Art. 4994. See supra, $ 3, m.) 

(e.) " It shall be the duty of each recorder to record, 
in the books provided for his office, all deeds, mortgages, 
***** which shall be proved or acknowledged 
according to law and delivered to him to be recorded in his 

office." 

('*An Act to proTido for tlie re;:fsirj of deeds and Mher instrn- 
ineiits of writing," of May 12, 184t>, 239, Sec. 4. H. D. 841, Art. 
2787. P. D., 838, Art. 5004.) 

{/.) In rei^Mrd to mortf^nges witli a power to sell see. supra, $ 33. 

(r/.) As a mere mortgage cannot he enforced without an order of 
c(uut, mortgages are so seldom use 1 in tliis .State (being substituted 
by deeds of trust, or by mortgages witli a |>ower to sell), that it is 
deemed unnecessary that a fjrm of mortgage shcndd be here iu- 
»erLed. 

(fe.) Growing croiis may bo mortgaged. Cotton planted is subject to* 
mortga.,<iC regardless of its growth towards maturity. — Cooh v. Sterh, 4'i 
TexaSy 53. 

(i ) The rights eonf**rred by a mrr gage cease when tbo debt secured is 
barred.— /i'o«« v. Mitchell, '<8 Texas, 150. 

(j.) A mortgage is treated in equity so c(>ni,»!etely as the incident to 
the debt, that- the paymenfc of it extinguishi-s the mortgage withont a re- 
lease from tlie moit^agee. — Perkins v. Sterne, 23 Texas, 561. 

(k) Tlie as.signment of the debt, even by i»arol, or the delivery of a 
note payable to bearer, secured by mortgage, draws alter it the mortgag»> 
as appurtenant to the debt. — Id. 

[l.) Tliou;;h the creditor has no remedy on his mortgage after his <iebt 
is barted by limitation, a new promise by which a debt barred by the 
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H^atnte id reA'ived, will also operat^^ to revive the mortg.igc, though tlieie 
bo DO wonlsto that effect in the new promise. — Id. 

(w.) It i tlie duty of the assignee of a mortgage upon lantl to make 
liis ussignmeDt a matter of record. — Henderson v. Vilgrim, 22 TexaK, 4G4. 

(fi ) Wlicreasnit is brought to foreclose a mortgage bnt there is no 
order of sale, or judgment of fort-closare, a bona fide purchaser ^nhsfcjuont 
ti> such Judgment as has been rendere*! (i. e. one not of foreclosuri } Inkety 
exempt from moi-tgfigo. — Johnson v. Murphy, 17 Texas, 216. 

(o.) A powrr to FHiW cont.i ne<l ii a ni»rtgage or deed of trust given to 
secure the paymett of a debt, although not revoked on generjil priiiciplt-s 
by the death of the constituent, is inconsistent wiih our statures leyitcct- 
ing the settlement of estates of deceased persons, and therefore cannot be 
executed after the death of tlie citnsLitueut. — Iloherfsou v. PawZ, 16 Texas, 
472. [But query as to this?— Ed.] 

A. 

See also lieevcs v. Petty, 44 Texas, 252. Judge Moore dissLuting. 

{p) Where a df bt secured by a mortgage is barred the mortgage caii- 
not be foreclosed.— J>M/2/ \\ Graham, 12 Texas, 427. 

(€[.) h is competent to prove by extrinsic evidence that a deed wliich is 
in the form of an absolute or conditional salti was in fact inten<U d to s*^- 
ctire sul sisting indebtedness, and was therefore a mortgage. — Fvwhr v. 
Slonumy 11 Texas, 478. 

(r.) An absolute bill of sale, and a bond to recouvey upon pavnunt of 
a certain snm at a given day, otherwise the bond to be voi«l, in \\\v uh- 
stMice of some pi oof of a loan of money or forbearance, constitute a condi- 
tional sale. — Thompson v. Chumney, 8 Texas, o89, 

{**.) Sft^ this case for an instrnnient which was held to be an exccntoiy 
cantract of sale, and not a mortgage. — Coles v. Peri-y, 7 Texas, 10l». 

(t) A deed, ahsolnte on its face, will be va id and tfCcctnal as a nimt- 
gage, as lietween the ])arties, if it was intended by them to be nun ly a 
seem it y fot ;i <Ud)t. 'J he character of the conveyance Avill he dettiniiind 
by the clear and certain intention of the partich; ai.d pared e\i<liiRi' is 
admitsihle to show what thtir intention really was. — Carta' v. Cc.rlcr, 5 
Texas, 8:^. 

[u.) It the question of mortgnge or not depends npcm written ii.stiu 
mcnts, it is for the court to decide; but if npon written and piirol evi- 
dence, it is within the province of the jury.— id. 

(r.) Wlieie a mortgage jie;seits a claim of absolute owneithip in ihe 
property mortgaged, it is not nccessaiyfor the mortgagor to tendci' ilie 
amount acknowicdg d to be due on the moitgsige, before ccmnieiitiiig Miit 
for the property — Waifs v. Johnson and oihei's, 4 Texas, 311. 

(m\) It matiers not what may be the face of a conveyance, nor wliiu Ibe 
cirrnmstaiues attending its execution, either the grantee or the ♦;ijiiit<)r 
may allege that it was, in substance, a sccuiity lor the loan tf money ; iuid 
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whero that is allege I and parol evidence is introduced, it is a question of 
fact for the jury, whether it was, in snbstance, a loan of money ; if a loan 
of money, then it is a mortgage, and the mortgagor may assert his right 
of r4»dempti«m; or, the property bein^ lost without default of the mort- 
gagee, the latter may recover the money loaned, notwiihstanding there 
was no personal covena'^t or promise to pay embraced in the form which 
the parties gave to the transaction. — Stephens v. Sh<^rrodf 6 Texas, 294. 

(x.) The doctrine of mortgage di*M3Ussed. — Sampson <f Keene v. William- 
80«, 6 Texas, 102 

The propriety o^ ado[>tiug a simpler and less deceptive form of mortgage 
suggested. — Id. 

{y.) A general power of alienation, not conferred for a special ebject or 
to ctfcct a sp cific purpose, includes the power to mortgage. -Id. 

{z.} A mo:tgogo is a conditional trar.sfer of property, which becomes 
absolute in law, if the condition be not performed. — Luckett ij-tLuckett v. 
Townsend i/* Moorcy 3 Texas, 119. 

A mortgage is a pledge, and no more. It is an absolute pledge, to become 
an absolute interenty if not redeemed at a certain time, A pledge is a de- 
posit not to be taken back but on the payment of a certain sum. — Id. 

(aa.) In the case of a mortgage the legal property passes to the mortga- 
gee, with a right of defeasance. The possession need not accompany the 
mortgage. In a pledge, the general property does not pa-ss to the pawnee; 
he acquires only a light to possession and use. The possession must follow 
the pledge — Id. 

(bb.) If the circumstances show that a deed was given nn a security for 
the payment of money, it will be treated as a mortgage, no matter what 
the terms may be in which it is written. — Stampers r. Johnson^ 3 Texas, 1. 



JUDGMENTS AND DECREES OF PARTITION OF LAND, OR BY 
WHICH THE TITLE TO LAND SHALL BE RECOVERED. 

§ 35. (a. ) ** That hereafter every partition of any tract 
of land, or lot, made under any order or decree of any court, 
and every judgment or decree by which the title to any 
tract of land, or lot, shall be recovered, shall be duly re- 
corded in the clerk's office of the county court of the county 
in which such tract of land, or lot, or part thereof, shall 
be ; and until so recorded, such partition, judgment, or 
decree, shall not be received in evidence in support of any 
right claimed by virtue thereof." 

(An Act concerning conveyances, of February 5, 1840, Sec. 8 ; J 3, 
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* 

h J H. D., 833, Art. 2771 ; 0. & W. D., 381, Art. 1723; P. D., 836, 
Art. 4090.) 

(6.) The Legislature, in 1860, after re-enacting the above in the 
precise words thereof (though without nieutiuning it, which renders 
it unnecessary that it should be here re-inserted,) proceeded to enact 
farther : 

— "It shall not be necessary in such cases to record the 
proceedings or the decree rendered in such cases m full, 
but a brief statement by the clerk of the court in which the 
same is made, under his hand and seal, setting forth the 
ease in which the partition or decree was made, and the 
date thereof, and the names of the parties to the suit or par- 
tition, and the pai-ticular land or lot lying in the county in 
which the record is made, and the name of the party to 
whom the same is decreed, shall be deemed and held a suf- 
ficient record of such partition, judgment or decree." 

(An Act supplementary to "An Act to provide for the registry of 
deeds and otlier instruments of writing," of February 9, I860, IQ, Sec. 
4. P. D., 841, Art. 5023.) 

(c.) As the latter of the above cited Acts ($ 35. b), after re-enact- 
ing the eighth section of the former ($ 35, a), without so much as 
referring to it, proc«»eds to make provision for v. hat it rather indefin- 
itely styles "a brief statement by the clerk.?' which seems to apply 
to decrees or judgments of partition only, it is certainly advisable, 
in order to avoid unnecessary risk, to have " every jiidgment or de- 
cree by which the title to any tract of laud or lot shall be recovered'' 
recorded in the county clerk's office of the organized county in which 
it (the land or lot) is situate. Indeed, it is safer to have the judg- 
ment or decree rendered in a case of partition so recorded, rather 
than to have a brief statement substituted therefor. 

id.) Both Acts explicitly declare that "every partition,'' etc., 
*'aud every judgment or decree by which the title to \\i\y tract of 
land or lot shall be recovered shall bo duly recorded" in the proper 
county, and that "until so recorded, such partition, judgment or de- 
cree shall not he received in evidence in support of any right clainuMl 
by virtue thereof," and no Act, in terms, permits "a brief statement" 
to be read in evidence. 
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JUDGMENTS — WHEN TO OPERATE AS LIENS ON LAND. 

§ 36. (a.) Section 1. Be it enacted by the Legislature 
of the State of Texas^ That whenever final judgments shall 
he rendered by any court of record of thla State, such judg- 
ment shall be a lien on all the real estate of the judgment 
doht(»r situate in the county where the judgment is ren- 
dered, from the date of the judgment; and shall be alien 
upon all the real estate of the judgment debtor situate in any 
other county in this State from the time when the transcript 
of such judgment shall bo filed for record in such other 
county, as provided in the second section of this act ; pro- 
vided, that said lien shall cease and become inoperative if 
execution be not issued upon such judgment within one year 
from the first day upon which such execution can by law be 
issued thereon.* 

(Infra, e, f, g, L, i, j, k, 1, in, n, o.) 

(6.) Sec. 2. Any person or persons who have hereto- 
fo)e, or who may hereafter, obtain a final judgment in a 
court of record, may obtain from the clerk of the court in 
which the same Wiis rendered a transcript thereof, duly cer- 
tified by the clerk, under the seal of the court, and may 
cause the same to be recorded in the oflSce of the county 
clerk of any other county or counties in this State, in the 
].)ook used for the registration of mortgages ; and the county 
clerk shall make an alphabetical index of all transcripts so 
recorded by him, as in the case deeds and other instruments 
in writing required by law to be recorded. 

(c.) Sec. 3. No judgment of a court of record shall be- 
come dormant unless ten years shall have elapsed between 
the issuance of executions thereon. 

(Infra, \> and q.) 



* This soction repealed section 12 of the Act of January 27, 1842, which is given as 
in force iu Paschal's Digest, 8783. Section 1 of said Act was in force when the case 
of Sessums v. Botts, 34 Texas, 335, was decided, but section 12 of said Act was not. 
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(cZ.) Sec. 4. An Act to prevent judgments from be- 
coming dormant, and to create and preserve judgment liens, 
approved February 14, 1850 [1860], and all acts and parts 
of Acts contravening the provisions of this Act, are hereby 
repealed ; provided^ however^ that no lien upon land that 
has been created by judgment under any former law shall 
be aflfected, or the rights of the parties under such lien in 
any way impaired, by the repeal of such law. This act shall 
take effect and be in force from and after its passage. 

(An Act to prevent jndgtncut liens from, becoming dormant, and 
to create and preserve judgment liens, of November 9, 1866, 118, 119, 
Sees. J, 2, 3, 4. P. D., 1429, 1430, Arts. 7005, 7006, 7007, 7008.) 

(e.) From and after the rising of every court, it shall be 
the duty of the clerk to tax the costs of suit in every case 
incurred by the successful party, and issue executions, in- 
dorsing thereon the several items contained in the bill of 
cost, in intelligible words and figures; provided^ hoitever^ 
that after twenty days from the date of any final judgment 
rendered in any suit in the district court of any county 
where the term continues until the business is disposed of, 
or for a longer time than three weeks, and from the time of 
overruling motion for new trial or motion in arrest of judg- 
ment therein, and if no supersedeas bond for appeal or writ 
of error has been filed therein, execution may then be is^-ued 
upon said judgment. 

(Actof June 4, 1873,239, Sec. 1. P. D., G 1 7, Art. 3772.) 

(/.) And we are inclined to the opinion that although there is no posi- 
tive provision in the Act of 1842 providing, as the Act of 1840 did, that 
due diligence must be nsed to ooUect the execution, such is the comrcon 
\skvf. ^Russell V. MoCamphelly29 Texas 39 

{g.) Althongh a judgment lien may take effect at the rendition of the 
jadgment, and coutinre one year without execution, yet if wiihin one 
year the defendant should sell i-eal estate within the county and no exe- 
cution be sued out within the year, the lien is lost and the defendant's 
sale must hold.— /(i. 

(h.) We are also of the opinion that the lion of the judgment was not 
lost by the return of the oxeontion after the levy, by tie direction of the 
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attorney of the j)ljiiinifF in execution. Jndgmeuts of a court of record, 
uule«8 they are ixTiiiitted to become dormant, operated as liens, by the 
Htatute then in force, upon all the real estate of the defendant in execu- 
tion within the county in whieli they were rendered. An execution was 
iHSiied upon tl.e jiMl«;nient in question within less than a year from the 
time it was rondeivu, and regularly from term to term thereafter. — Riddk 
V. Brnth, 27 Texas, G77. 

(i) A pljiintitl', by ordering or consenting to the return of his execu- 
tion without a sabi, uii^ht well be held to have lost the benefit of his levy 
iu cases of contlicting liens. But the statute at the time of this sale gave 
the judgment, while living, the effect of a lien, and it would seem to fol- 
low as a necessary consequence that acts not done with a fraudulent iu- 
tent, which do not allect its validity, could not be held to impair this 
Htatiitory right. — Id. 

(j.) Under the Act of 1840 the lien given from the date of the judg- 
ment Ihis two conditions annexed, the issuance of the execution within the 
time limited, and due diligence in collecting tlie same. The lien is given 
by the observance of the first, but it can only be retained by the latter. 
Would it be anything more than a reasonable construction of the term 
"due diligence," to say that after the return of the first execution not 
satiatied, the party would bo required to try another writ, and to continue 
his eftorts from term to term until he obtained satisfaction. — Bennett and 
wife V. Gamble^ 1 Texas, 133. 

See Paschal's Digest, G(>9, Article 3954, and note 936. 

(fc.) A judgment rendered in the Circuit Court of the United States 
(tperates as a lien upon all land situated within the district, whether the 
same be iu the same county where the judgment was rendered or not.— 
Branch v. Lowery, 31 Texas, 103. 

(L) An appeal to the district court from a judgment rendered in the 
county court, as organized under the Constitution of 1866, did not vacate 
the lien of the julgment on lands of the defendant situate in the county 
where the judgment was rendered. — Smith v. Kah, 32 Texas, 290. 

(m.) The supersedeas bond and appeal to the Supreme Court did not 
vacate his lien on the land owned by Robertson, within the county at the 
time (»f the rendition of the judgment. — Thulemeyer v. Jones, 37 Texas, 
r>71. 

(«.) Judgment liens attach to property acquired after they are rend- 
ered. — hi. 

(o.) A judgment which had been rendered previous to the passage of 
the Act of November 9, 1866, operated a lien upon the defendant's realj^es- 
tate situate in the county whore the judgment was rendered, by virtue of 
Kaid statute. — Moore v. Letchfordy 35 Texas, 185. 

{p.) Where no execution has issued judgment does not become dormant 
for ten years from the time when execution could first have been issued-- 
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nor until ten years have elapsed from the time of (he issuance of the last 
execution properly issued. — Scogin v. FeiTy^ 32 Texas, 30. 

(q.) So nauch of Article 4608, Pasch.irs Digest, is repealed, as is 
inconsistent with the Act of November 9, 1866. (See »wj>ra, c and d.) 

Lien of Judgments rendei^ed in Justices^ Courts, 

(7\) Sec. 20. All judgments hereafter rendered I)}' any 
justice of the peace shall operate as a lien upon all the real 
estate of the defendant situated in the county where such 
judgment shall have been rendered, whenever a certified 
copy of such judgment shall be filed for registration in the 
oflSce of the clerk of the county conrt of such county ; and 
it shall be the duty of such clerk to record certified copies 
of such judgments as may be filed with him for registration 
«it the earliest practicable period, in the book used in said 
office for the record of mortgages, and to cause a regular 
and alphabetical index to be made of the names of the 
l^laintiffs and defendants in said judgments, and also a refer- 
ence to the page on which such judgment is recorded. 

(Justices' Court Act of Angust i7, 1876, 163, Sec. 20. 

Lien hy Bond having the effect of a Judgment. 

(s.) * * * Which bond (writ of error bond) shall 
have the force and effect of a judgment against all the obli- 
gors, upon which execution may issue in case of forfeiture. 
(P. D., 836, Art. 1495. Infra, w.) 

{t.) * * * Provided^ that if the defendant do not 
rej)levy the property sequestered within ten days, if present 
in the county, in person, or by his agent or attorney, or 
within twenty days if absent from the county, the sheriff or 
other officer shall deliver the property to the plaintiff, upon 
his giving bond, payable to the sheriff or other officer, in a 
sum at least double the vahie of the property sequestered, 
with two or more good and sufficient sureties, to be ap- 
proved by the officer, conditioned that the property shall 
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be forthcoming to abide the decision of the court, which 
bond, if forfeited, or if the suit be against the plaintiff, 
shall have the force and effect of a judgment. 

(Act of November 9, 18G6, 122, Sec. 7. P. D., 8556, Art. 5101a.) 

(w.) ♦ ♦ * In all cases when any claimant of property 
under the provisions of this act, shall fail to establish his 
right thereto, and judgment shall be rendered against him, if 
he shall fail to return such property, in as good condition as 
when he received it, to the officer from whose possession 
he received it, or his successor, within ten days after the 
rendition of such judgment, such officer, or his successor, 
shall certify such failure to the court or justice by which 
such judgment was rendered ; whereupon it shall be the 
duty of the justice or clerk having the custody of such bond 
to endorse thereon that it has been forfeited, when such 
bond shall have the force and effect of a judgment against 
all the obligors for the value of such property, with legal 
interest thereon from its date, upon which execution may 
issue as on other judgments. ♦ * ♦ 

(Act of August 13, 1870, 102, Sec. 14. P. D., 1294, Art. Gim.) 

{v.) * * * AH bonds given as security for costs 
«hall have the force and effect of judgments against all the 
obligors for the said costs. 

(Act of August 17, 1876, Justices' Courts, 1G5, Sec. 27. Infra, ^.) 

(tc.) Upon affirmance of case in the Supreme Court the forfeiture relates 
back to the tiwie of the esocurion of the bond, and the lien which springs 
out of it does likewise. — Berry et al. v. B, B, Shukr^ 25 Texas Sup., 140: 
Jioberisan v. Moorer^ 25 Texas, 442. 

(x.) Justices' cost bonds of course must be r^^cordcd to create -a 
lien, as provided in secldoii 20, for the record of justice's jadgments. 

[Tlfo compiler berc acknowledges bis indebtedness to the Hou. 
John B. Rector, late Judge of the Thirty-first District, and now of 
the Austin bur, for the whole of the foregoing section-— 5 36, a-x.] 
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OF WILLS. 

§ 37. (a.) ** Every person aged twenty-one years or up- 
wards, being of sound mind, shall have power, at his or her 
will and pleasure, by last will and testament, in writing, to 
devise all the estate, right, title and interest in possession, 
reversion or remainder which ho or she hath, or at the time 
of his or her death shall have, of, in or to lands, tenements, 
hereditaments, or annuities or rents charged upon or rising 
out of them, or shall have of, in or to any personal prop- 
erty whatever, so as such will and testament be signed by 
the testator, or by some other person in his or her presence 
and by bis or her direction ; and, moreover, if not wholly 
written by himself or herself, be attested by two or more 
credible witnesses, above the age of fourteen years, sub- 
scribing their names in his or her presence." 

("An Act coLcerning wille," of March 16, 1840, 167, Sec. 7. P. D., 
913, Art. 5361.) 

(6.) <*All original wills shall be recorded in the clerk's 
oflSce of the court wherein they are respectively proved, and 
shall remain there, except during such time as they may be 
in any courts, having been moved thither for the purpose of 
inspection, by certiorari or otherwise, after which they shall 
be returned to said office." 

(Id., Sec 12. P. D., 915, Art. 5372.) 

(c.) It does not lie within the scope of this compilation to insert 
sections 6 and 7 of the Act concerning wills (P. D., 914, 915, Arts. 
5366, 5367), which relate to Nuncupative Wills— wills that are made 
verbally, and not in writing — "in the time of the last sickness of the 
deceased," etc. 

Such wills must be made "at his or her habitation, or where he or 
she hath resided for ten days next preceding, except when the de- 
ceased is taken sick from home, and dies before he or she returns to 
such habitation, nor when the value exceeds thirty dollars," etc. 
As three credible witnesses must be called on by the testator or tes- 
tatrix, and the verbal will must be reduced to writing within six 
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days, and no testiraony is admissible to prove sncli will after six 
months, in all such cases it is the safer practice to employ and follow 
the directions of competent counsel. 

(d,) No form of will is prescribed by any statute of Texas. If the 
meaning is clear, it is suflScieot. If it be "wholly written"— not 
partly written -by the testator or testatrix, there need be no sub- 
scribing witnesses. If it be in a different handwritinpf from that of 
the testator or testatrix, it must be "attested by two or more (not 
less) credible witnesses, above the age of fourteen years, subscribing 
their names in his or her presence." 

(e.) It must be signed by the testator or testatrix, "or by some 
other person in his or her presence^ and by his or her dh-ectionJ'^ 

(/,) It is not required to bo sealed, but a sealing has been held 
a sufficient signing (2 Bouvier's Law Die , 651, Sec. 9), and it is 
T»ix?ferahle that it should be sealed as well as signed, and attested 
by subscribing witnesses, even when wholly in the haodwriting of 
tiie testator or testatrix. 

Outline of form of a last Will and Testament. 

iff) I, T of the county of and State of , being of 

sound mind, do make and publish this as my last will and testaineuty 
hereby revoking any will or wills that may have been heretofore at 
any time or times by me made. 

First" I desire that [all my lawful debts shall be paid—if any 
there be]. 

Second—l will and bequeath unto , 

Third— I will and bequeath unto , , etc. 

[The following maybe inserted when desired:] 

(ft.) I do hereby appoint and , of , the executors 

of this, my last will and testament, the survivor to act alone in case 
of the death of the other, and direct ih|ft they shall not be required 
to give bond and i^ecurity as such. 

(i.) 1 direct that no other action shall be had in the county court 
in relation to the settlement of my estate than the probate and regis- 
tration of this ray will, and the return of an inventory of my estate.* 
In witness whereof I have hereunto set my hand and affixed my seal 
to this as my last will and testament, which is written [wholly by 

''Acts of 1876, m, section 117. 
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lujself, if such be the fact], on one sheet of paper, and is attested 

by the credible subscribing witnesses whose names are signed 

hereto as such, iu my presence and at ray request, each of wlioin is 
over fourteen years of age, and is also witness to the signature of 
the other (ov otliers). 

Signed, sealed and published as 
]m6 <or her) last will and testament 

by the said , at whose request 

we sigu the same in his (or her) 
presence as subscribing witnesses, 
4?acli being also witness to the »ig- 
nature of the other (or others.) 



[l, s.] 



(j.) As a general rule, all written documents, in order to be pruved,. 
must be produced in court, together with the wiiuesses to identily them,. 
that the court and jury may, by inspection, be assured of the existence 
and genuineness of the instrument; and the proof of the identity should 
bo first made before any other evidence in relation to the iustrumeMt in. 
admitted, except in cases where the law has expressly dispensed v^ith the 
ideutitication of instruuients. — Benn v. SamoSf 33 Texas, 760. 

ijc.) That the will is iu the handwriting of one of the principal legatees 
is another circumstance which casts suspicion in the present cnse, and 
which calls for explanatory proof. (Vickery v. Gibbs, 21 Texas, 574, cited 
with approval.)— W. 

(I.) A will made on the eve of absence which declares the testator's 
wish, '* should I die wtiilo absent,^' is contingent, and does not take e^ect 
if th«^ party die at home, or after his return fro Ji his intended absence. — 
Phelps V. Asktan, 30 Texas, 345. 

See also Texas Digest, title '' WUls,'^ 57$y^d P. D.,912, note 11G4. 



MARRIAGE LICENSES AND THE RETURNS THEREON. 

§ 38. (a) "The said cleii* shall record all licenses 
issued by him, in a well bound book kepi for that purpose ; 



* The clerk of the county courts 
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and it shall also be the duty of the persons solemnizing the 
rites of matrimony to endorse the same on the license and 
make return of the same to the office of the clerk of the 
(county court within sixty days after the celebration as 
aforesaid, which return shall also be recorded as aforesaid." 

(" An Act to legalize certain marriages, to provide for the cele- 
bration of marriages, and for other purposes,'* of Judo 5, 1837, 234, 
Sec. 6. H. D., 742, Art. 2443. 0. & W. D., 3ir>, Art. 1413. P. D., 
783, Art. 4068.) 

(6.) The Act, of which the above is the sixth section, authorizes 
*^all regular ordained ministers of the gospel, judges of the district 
(H)urts, justices of the county courts, and all justices of the peace," 
to celebrate the rites of matrimony between all persons legally au- 
tliorized to marry (males under fourteen and females under twelve 
being prohibited, and males twenty-one years of age and females 
eighteen years of age not being required to obtain the consent of 
their parents or guardians in order to get a marriage license.) 

(c.) One of the chief objects of the law is to secure record proof 
of marriages. Hence, it is desirable ou the part of those most in- 
terested to see to it that the license and the return showing the 
marriage are duly recorded. 

(^.) A certified copy of the license, and of the return indorsed 
thereon, showing when, where and by whom the rite of marriage 
was performed, constitute record evidence of the marriage. 

(e.) It seems to be intimated in Robertson v. Cole, 12 Texas, 362, 
that a marriage without a compliance with the Act may be binding. 

(/.) For the law as to unlawful marriages, etc., see P. D., 429, 
4;iO, Arts. 2014-2029. 

(g,) A county clerk who issues a marriage license to a male under 
twenty-one, or to a female under eighteen, is punishable by a ^i^e; 
iiot exceeding one thousand dollars. (P. D., 472, Art. 2461.) 

MARRIAGE SETTLEMENTS. 

§ 39. (a.) ''No covenant or agreement made in con- 
sideration of marriage shall be good against a purchaser 
for a valuable consideration, not having notice thereof, or 
any creditor, unless the same covenant or agreement be 
acknowledged by the party to be bound thereby, or proved 
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by two witnesses to bo his, her or their act ; if land be 
charged before the court of the county in which the 
land, or part thereof, lieth; or if personal estate only 
be settled, or covenanted, or agreed to be paid or set- 
tled before the court of that county in which such per- 
sonal estate shall remain, and before the court of the county 
in which the married parties may reside (if tiiey reside in 
another county), or in the manner hereinafter directed, and 
be lodged with the clerk of the county court in which such 
property may remain, and in which such married parties 
may reside, to be recorded ; and all the provisions of this 
act shall be complied with, notwithstanding anything that 
may be contained in the eighth section of the Act to adopt 
the common law, etc., approved January 20, 1840." 

("An Act concerning conveyances," of February 5, 1840, 153, Sec. 
2. P. D., 835, Art. 4987.) 

(6.) **Each recorder shall also record in books to be 
provided for that purpose, all marriage contracts and powers 
of attorney, and all official bonds required to be recorded 
in his office, which shall be proved or acknowledged accord- 
ing to law and delivered to him for record." 

("An Act to provide for tbe registry of deeds and other instru- 
iiients of writing," of May 12, 1846, 236, Sec. 4. P. D., 838, Art. 
.5004.) 

(c.) By agreements made in consideration of marriage and mar- 
riage contracts, is evidently meant wbat are known to the common 
law as marriage settlements. A marriage settlement is "an agree- 
ment made by the parties in contemplation of marriage, by which 
tbe title to certain property is clmnged, and the property to some 
extent becomes tied up and is rendered inalienable." (2 Boiivier's 
Law Die, 111, '* MaiTiage Settlement." and the cases there cited.) 

(d.) Such a settlement may be made by a deed (similar to a deed 
conveying absolute title to land, i 9, — ; J 18, i,) in which the con- 
sideration recited is the marriage. The Act of 1840 requires it to be 
'* acknowledged by the party to be bound thereby, or proved by two 
witnesses, ^^ {Supra, a.) 
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OF SCirEDULES OF THE SEPARATE FROPERTT OF MARRIED 

WOMEN. 

$ 40. {a.) A marriefl woman may, witliont Imt liMsbanfl jnininu: her 
therein, *^ present to any officer authorized to t;ike acknowle'l^meiits, 
etc., a ftcheiliilo (i. e. an inventory) pariicul irly describinu: all tho 
property, real and personal, whicli she now owns and pos^^esses, or 
which she may own and possoAS at the time of her marriap;e, and 
make atknowledment before snch officer that the property described 
in 8Mch schedule is her separate property," who shall therenpnn eer- 
tify snch acknf>wled^m**nt officially, and his eertifi«'ate shall admit 
it to record. The registry is declared by law ** conclusive as auainst 
all snbsequent creditors of, and purchasers fmm, the husband." 

(b.) She can also, on acquiring, durinp: marriage, any jiroperry by 
gift, devise or descent, have a schedule or inventory thereof made, 
and can acknowledge and register the same with like effect. 

(c.) Though the language of the Act .is imperative, it seems that 
in consideration of her coverture, a failure on her part to comply 
therewith — which it is desirable she should do — has been held not 
to prejudice her. (See Warren v. Dickerson, 3 Texas, 462, and 
Parks V. Willard, 1 Texas, 361.) 

(d.) Section 1. Be it enacted by the Legislaturp of the 
State of Texas ^ That all property, real Jind personal, owned 
or claimed by married women, or which may be owned or 
claimed at the time of marriage, by any woman, or which 
they may acquire by gift, devise or descent, shall be regis- 
tered as hereinafter directed. 

(6.) Sec. 2. Be it further enacted^ That each woman now 
married, or who may be hereafter married, may present to any 
officer authorized by law to probate deeds or other instru- 
ments for record, a schedule, particularly describino all the 
property, real and personal, which she now owns and pos- 
sesses, or which she may own and possess at the time of 
her marriage, and make acknowledgment before such officer 
that the property described in such schedule is her separate 
property ; and upon such acknowledgment, the officer afore- 
said shall give a certificate of the fact under his hand and 
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seal of office, which certificate shall be sufficient evidence 
for the recorder of any county to register the said schedule. 

(/.) Sec. 3. Be it farther enacted^ That each married 
woman, upon coming into possession of any property, real 
or personal, to which she had claim at the time of her mar- 
riage, or which she may afterwards acquire by gift, devise 
or descent, may have the same registered in the same man- 
ner as prescribed in the foregoing section. 

{g,) Sec. 4. Be it further enactedy That the registry 
of the wife\s separate propcty, herein provided for, shall 
be made in the county or counties in which it may really lie ; 
and if there be personal property, then also in the county 
where the wife may reside ; and in case of her removal to 
another county, the registry may also be made in the county 
to which she may so remove, within three months after 
such removal. 

(A.) Sec. 5. Be it further enacted^ That all registra- 
tions of the wife's separate property, which have been made 
heretofore, shall be deemed good and valid under this act ; 
provided^ said registrations were made in accordance with 
the laws then in force. 

(/.) Sec. 6. Be it further enacted ^ That the legistry of 
any schedule of a wife's separate property, made in accord- 
ance with the provisions of this Act, shall be conclusive as 
against all subsequent creditors of, and purchasers from, 
the husband. 

("All Act to provide for the registraiion of the Repaint** property 
of married womeu,^' of April 29, 1846, 153, 154. P. D., 8;^7. B-'iS, Arts. 
4995-5000. 

{j.) No form of the schedule orjnvenrory is given in tlic A<f. It 
seems advisable, however, that it should be dated and si^iiKd^ though 
the Act does not in terms require it. 
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POWERS OF ATTORNEY — WHEN INTENDED TO HAVE EFTECT 
AS CONSTRUCTIVE NOTICE. 

§ 41. (a.) Tlie statutes expressly make all powers of attorney 
<that they may operate as constructire notice) registrable. Where 
a power of attorney is a " written contract in relation to lands" it is 
made registrable by the Act concerning conveyance (supraj $ 3, g.) 
The registry Act (supraj $ 39, b) goes farther— makes ** all powers of 
attorney,'' without restriction as to their nature, registrable. 

(b.) At common law, any person may sign the name of anotlicrso 
as to bind him as effectually as if he had signed himself, if sucli per- 
spn is verbally authorized to sign and actually signs in the presence 
of the individual who verbally authorizes him. 

(c.) A power of attorney, however, is indispensable in case it 
should be netessary to do many acts in the place and stead of an- 
other, and in his name, so as to be thoroughly binding upon him^ 
I5y a power framed suitably, tiie attorney-in-fact, as the appointee 
is generally termed, may, in the name of his appointor, receive pay 
dividends on stock, legacies, collect debts, transfer stocks, convoy 
lands, execute, deliver and acknowledge deeds, acknowledge satis- 
faction of mortgages or deeds of trust, and do many other lawful 
acts, too numerous to be here specified. 

(d,) The appointor can, by eo expressly prescribing in tlie power^ 
authorize the attorney-in-fact to act by a substitute of his own se- 
lection. 

(e.) He can empower him to sign his (the appointer's) name 
alone, and not in the usual manner — *'A. B., by his attorney-iii-fack 
(or by his attorney), C. D." 

(/.) The following is a form of power of attorney to convey a 
tract of land. It can be modified so as to effect any of the purijoscs 
named : 

Form of Foxcer of A itorney to convey land. 

The State of Texas, County of . 

Kuow all men by these presents, that I, A. B., of have 

made, constituted and appointed, and by these presents do make, 
constitute, appoint, confiim and in my place and stead depute 

C. D., of , my true and lawful attorney, for me, and in my 

name and place, to grant, bargain and sell all that certain tract of 
land situate in the county of — , in the State of , which is 
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more particularly described as follows: [Here insert the dcBciip- 
tion] Willi the appurtenances, and all my estate, right, title and in- 
terest therein, unto such person or persons, and for such price or 
3»rices as he shall think proper; and also for me, in my name, place 
and stead, and as my proper act and deed, to sign, seal, deliver and 
acknowledge such deed of conveyance as shall be necessary fi)r the 
absolute granting and assurirg of the premises to the purchaser or 
purchasers in fee simple, with [here insert the covenant, or cove- 
nants, if any, authoiized] — he to receive and receipt for the purchase 
money. Hereby ratifying and holding for firm and effectual all and 
whatsoever my said attorney shall lawfully do in and about the pi en - 
ises by virtue hereof. In witness whereof, I have hereunto set iny 

hand and affixed my seal, this day of , eighteen hundred 

and . 

Signed, sealed and delivered in i 
presence of, etc. (as swpra, 38, §1 7, j.) 1-' * ^^ 



J 

(g.) In most cases where a deed would be evidence — as an ancioiit dt vd — 
without proof of its execution, the power under which it purnons to Imvo 
been executed will ho presumed.— «/o^»?»oii v. ShatPj 41 Texas, 428. 

^{h ) A deed made under a power after the death of the principal, is 
void —Cox V. Bray, 28 Texas, 247. 

(t.) A bond signed C. E., attorney-in-fact for CharUs E., held biiidii;^ 
on Charles.— ZcAr/iarf v. Beidelj 16 Texas, 66. 

(7.) A power «f attorney not coupL d with an interest is revoked Vy 
the death of the principal.— Pnwm v. Sictvart, 7 Texas, 178. 

(A;.) The conditions and solemnities annexed to tke execution vt' :i 
power must be strictly complied with, however unessential tliey (ni;^^ht 
otherwise have been. Their observance is indispersable, and admit ts of nu 
equivalent or substitution. — Crosby v. Hustony 1 Texas, 20.1. 



DEEDS RESPECTING THE TITLE OF PERSONAL CHATTELS. 

§ 42. (a.) Sec. 12. Every deed respecting the title 
of personal chattels hereafter executed, which by law ought 
to be recorded, shall be recorded in the clerk's office of tho 
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county court of that county in whidiihe property shall re- 
main ; and if afterwards the person clairiiing the title un- 
der such deed shall permit any other person in whose pos- 
session such property may be, to remove with the same, or 
any part thereof, out of the county in which such deed shall 
be recorded, and shall not, within four months after such re- 
moval, cause the deed aforesaid to be certified to the 
county court of the county to which such other person shall 
so have removed, and to bo delivered to the clerk to be 
there recorded, such deed, for so long as it shall not be 
recorded in such last mentioned county, and for so much 
of the property aforesaid as shall be removed, shall be void 
in law as to all purchasers thereof for valuable considera- 
tion, without notice, and as to all creditors. 

(An Act concerning conveyancefl, of February 5, 1840, 156, Sec. 
12. P. D., 837, Alt. 49i)3. Supra^ $ 3, 1.) 

(b.) From the above statutory provision it appears that where the 
title to personal chattels (i. e. property other than land, or real 
priperty), which is not in possession, is sought to be changed, or in- 
cumbered, withoMt an actual delivery of possession, it must be done 
by deed— not by any written instrument of less dignity — which deed 
of conveyance or incumbrance, as for example a deed of trust or a 
.mortgage, must be recorded in the county "in which the property 
sliall remain"; and that if the property be removed by permissioh, 
the deed must, within four months thereafter, be recorded in the 
county ** in which such other person shall so have removed." 

If conveyed while out of possession, or incumbered while out of 
possession, or removed by perraissiiui after having been conveyed 
or incumbered as stated, the **deed" of conveyance or incumbrance 
must be recorded as indicated or else will be ** void in law as to all 
purchasers thereof for a valuable consideration, without notice; and 
as to all creditors." The next section of the Act (see supra, $ 3, m) 
provides that all such, and, indeed, all other written instruments 
specified therein, "which shall be acknowledged, proved or certified 
according to law, and delivered to the clerk of the proper county to 
be recorded," shall take effect as constructive notice from such de- 
livery **and from that time only." 

(c.) An exception to this rule appears to exist in favor of mar- 
ried N'-omeu. (See supra, $ 40, c.) 
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(d.) Attention is here ap;ain called to tlie two lif aliH^ Acta which 
geem to have been intended to embrace registrable inKrrnnients of 
all sorts, whether touching real or personal property, that had been 
recorded at the dates of their respective enactment. (See P. D., 832, 
Art. 4977, and 841, Art. 5021, but query as to their Kcope and effect!) 

(«.) The late healing Act (see Gen. Laws of 1870, Ch. 62. 61) un- 
dertakes to validate certificates of acknowled^nn'iit made by mar- 
ried icomen o\vy, when " wanting in any word or words necessary to 
be contaiued iu such certificates of acknowledgment by the require- 
ments of the statutes iu such cases made and pro\ i<led''! Is not this 
directly contrary to the Constitution V (See CoiiPt. of 1876, Art. !,• 
Sec. 16.) 



DEEDS OF TRUST AND MORTGAGES OF PERSONAL PROPERTY. 

§ 43. (a.) * * * * '* and all deeds of trust and 
mortgages whatsoever." * * * 

(**An Act concerning conveyances, of February 5, 1840, 154, Sec. 
4. P. D., 836, Alt. 4983. Supra J S, d.) 

(b.) ** Every deed respecting the title of personal chat- 
tels, hereafter executed, which by law ought to he recorded, 
shall he recorded in the clerk's office of the county court of 
that county in which the property shall remain." * * * 

(Id.. 156, Sec. 12. P. D., 837, Art. 4993. Supra, $ 3, 1. See also 
* a3, , $ 34, , and « 40, .) 

(c.) Bona fide deeds of trust and mortgages of personal property, 
especially v/hen the poss^'ssion remains with the party executing 
them, ought to be prepared and executed in the same manner as 
similar inntruments embracing land, and iu order to be protective as 
notiee should be recorded, on acknowledgment or pr(H»f and certifi- 
cate, in the county where such property is at the time ; or if removed, 
"within four months after such removal" the deed or other instru- 
ment should be delivered to the clerk of the county court of that 
county to which it is removed, to be tliere recordetl— else it will be 
*• Void in law as to all purchasers thereof for a valuable consitleratiwn 
without notice, and aa to all creditors." (P. D., 837, Art. 4993.) 

As deeds of trust and mortgages of personal [)!•(» perty are in all 
respects similar to the like instruments incumbering laud— indeed, 
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lands and personal property being often included in the same instru- 
ment — it \A deemed unnecessary to insert forms of such iustruiueots 
in this place. 

OFFICIAL BONDS. 

$ 44. (a.) The ofiScial bonds of all county officers are required by 
tie Acts creating their respective offices to be recorded in the clerk's 
office of the county court of the county of which they are officers. 
Tliese bonds appear to be required to be both deposited and re- 
corded in the county clerk's office, with the single exception of the 
bond of the county clerk, which must be rec(»rded in his office and 
** deposited in tl)0 office of the district clerk of the county." (Gen. 
Laws of 187(3, Ch. 15, 10, Sec. 2.) 



THE EAR-MARKS AND BRANDS OF LIVE STOCK. 

§ 45. (a.) ** Every person iu this State who has cattle, 
hogs, sheep or goats shall have an car-mark and brand dif- 
fering from the ear-mark and brand of his neighbors, which 
ofir-niaik and brand shall be recorded by the clerk of the 
county court where such cattle, hogs, sheep or goats shall 
be ; and no person shall use more than one brand, but may 
record his brand in as many couuties as he may think neces- 
sary.'* 

(An Act regulating marks and brands, of March 20, 1848, 156, Sec. 
1. H. D., 738, Art. 24ii8. 0. & W. D., 315, Art. 1403. P. D., 781, 
Art. 4055.) 

(fc.) An unrecorded brand is admissihlo in proving the identity of a 
Htok'n uiiiniiil, the title being estahlished by other testimony.— Poa^e v. 
The State, 42 Texas, 454. 

{(■ ) Jt 1h error to admit as evidence the mark and brand of a party with- 
out ]treliniinary i)roof that the same is recorded. — Sylvester v. The Staie^ 42 
TexaSj 496. 

(d.) A mark is admissible to prove the ownership of hogs, though not 
recorded.— D/jow v. The StatCy 19 Texas, 134. 

(c.) A mark and brand, to be evidence of property, should be recorded. 
Corn V. The States 41 Texas, 301. 
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COPIES OF DEEDS, ETC, THE ORIGINALS OP WHICH REMAIN 
IN THE PUBLIC ARCHIVES. 

§ 46. (a.) '*That copies of all deeds, etc., when the 
originals remain in the public archives, and were executed 
in conformity with the laws existing at their dates, duly 
certified by the proper officers, shall be admitted to record 
in the county where such land lies." 

("An Act the better to define the duties of recorders," of Jaiinnry 
19, 1839, 47, Sec. 2. b. D. 8-35, Art. 2761. 0. & W. D., 381, Art. 
1724. P. D., 835, Art. 4984.) 

(6.) Where an original assignnYent (of a certificate) cannot he witli- 
drawn from the General Land Office, it seems that on affidavit (H. D., Art. 
745) a certified copy may be VLBed.— Graham v. ffentyf 17 Texass, 164. 



ALL TITLES ISSUED BY THE COMMISSIONER OF THE GENERAL 
LAND OFFICE AND COPIES OF ALL TITLES RECORDED IN TlIK 
GENERAL Lx\ND OFFICE. 

§ 47. (a.) '' That each Recorder shall record all titles 
issued by the Commissioner of the General Land Office, 
and copies of all titles recorded in the General Land Office, 
presented for record ; provided^ such titles or copies are at- 
tested with the seal of the General Land Office." * * * 

("An Act to provide for the registry of deeds and otlur iiistiu- 
ments of writing," of May 12, 1846, 237, Sec. 6. H, D., 842, Art. 
2789. 0. & W. D., 382, Art. 17^3. P. D., 833, Art. 5006.) 

(6.) The land offices were closed on November 13, 1835, and all Mexican 
titles issued after that date held null and void. — Donaldson v. })odd, 12 
Texas, 381. 

(c.) The General Laud OflHce held not to have been practically opeTie<l 
until some time in 1844. (See Dobbin v. Bryan, 5 Texas, 27G.)— ^'wmc^/i.s 
V. Oldham, 12 Tcltas, 18. 

(d.) An instrument not in the ofiQcial custody of the Commiesionei of 
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t!ie General Land Office, tbough in the General Land Office, cannot be 
]> roved by a certified copy. — Dikes v. Miller, 11 Texas, 98. 

(<?,) It mny bero be remarked that patents being recorded in the 
Gen oral Lund Oflir(! wben issned, are only recorded in the counties 
wliere tlie binds lie. in order to ebow a clear title on tbe county re- 
CM'ds, and in order to obtain tbe benefit of tbe statute of limitJitions. 



CONCLUDING NOTES. 

(a } It is to be noted that acknowledgments by married wo-nen 
under t!ie "Act prescribing tbe mode by wbicb married persons may 
dispose of tbeir se[);nat.e property," of February 3, 1841^ 144, could 
only be taken by a judge of the district court, or the chief justice of 
the count}/ court. 

(6.) The decisions of tbe Supreme Court of Texas touching ven- 
dor's lien have been omitted because such lien, where it exists at all, 
exists by oporatiou of law, and not by contract. (See Brown v. 
Cliristie, 85 Texas, (189; Maloue v. Kaufman, 38 Texas, 454 ; McDo- 
iioiigb V. Cniss, 40 Texas, 251 ; White v. Downs, 40 Texas, 225 ; and 
Briscoe v. Bronongh, 1 Texas, 326.) If a Hen be expressly (i. e. in 
terms) reserved in a deed, it is a contract lien, and not a " vendor's 
lien." If, as has been held (see supra, $ 11, a, and $ 8, s, v), the 
title does not pass until the purchase money is paid, a vendor's lien 
seems not only unnecessary but impossible— for a vendor cannot 
liave a lien on bis own legal or fee simple title in his own favor. 

It seems to the compiler that a vendor's lien could only exist in 
case of a sale of liin<i on a credit, evidenced by an executed convey- 
unce—oae passing the legal or fee simple title (not an executory 
one)— specifying the amount of the purchase money, and wh**n it 
becomes due. 

(c.) As to tbe remedy in case record books liave been destroyed 
(or burned;, see **An act to provide for the supplying of lost records 
in tlio several counties in this State," of April 14, 1874, Ch. 79, 100 j 
"An Act to amend an Act entitled an Act to provide for the sup[dy- 
ing of lost records in the several counties in this State, approved 
April 14, 1874," of July 13, 1876, Ch. 48, 45; and *'An Act to pro- 
Yide for supplying lost records in certain cases," of April 12, 187G, 
Ch. 90, 134— all of which are purposely omitted, not properly hav- 
ing a place in this work. 
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Consisting op a List of all 

OFFICBES OF THE STATE OF TEXAS 

Under the Constitution of 1876 

AUTHORIZED TO TAKE ACKNOWLEDGMENTS 
AND PROOFS FOR RECORD. 

Furnished by Hon. L G. Searcy y Secretary of Stale, 
(See supraj 43, § 19, d, ffy and note *.) 



JUDGES OF SUPREME COURT OF THE STATE 
OF TEXAS. 

Honorable 0. M. Roberts, Chief Jastice. 
Honorable George F. Moore, Associate Justice. 
Honorable R. S. Gould, Associate Jastice. 
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JUDGES OF THE DISTRICT COURTS OF THE 
STATE OF TEXAS. 

(See supra, 43, $ 19, d.) 

\, H. C. Pedigo, Woodville, Tyler coanly. 

2. A. J. Booty, Cartbage, Panola coiiuty. 

3. R. S. Walker, Naco|:d4»cbe8, Nacogdoches county. 

4. Win. D. Wood, Centreville, Leon county. 
-5. B. T. Efttes, Texarkana, Bowie county. 

6. R. R. Gaines, Olarksville^ Red River county. 

7. M. B. Bonner, Tyler, Smith county. 

8. G.J. Clark, Kaufman, Kaufman county. 

9. Spencer Ford, Bryan. Brazos county. 

10. J. A. Carroll, Denton, Denton county. 

11. Nac. M. Burford, Dallas, Dallas county.* 

12. J. R. Fleming, Comanche, Comanche county. 

13. D. M. Prendergast, Springfield, Limestone county. 

14. X. B. Saunders, Beltou, BeH county. f 

15. L. W. Moore, Lagrange, Fayette county. 

16. E. B. Turner, Austin, Travis county. 

17. W. A. Blackburn, Burnet, Burnet county. 

18. W. H. Burkhart, Matagorda, Matagorda county. 

19. Everett Lewis, Gonzales, Gonzales county. 

20. Allen Blacker, Ysleta, £1 Paso, county. 

21. James R. Masterson, Houstoa, Harris county. 

22. G. H. Noonan, San Antonio, Bexar county. 

23. H. C. Pleasant, Clinton, DeWitt county. 

24. T. M. Paschal, Brackett, Kinney county. 

25. Edward Dougherty, Brownsville, Cameron county.! 

26. W. H. Stewart, Galveston, Galveston county. 

27. Joseph Bledsoe. 

14. L. C. Alexander, Belton, Bell county. 

25. John C. Russell, Brownsville, Cameron county. 

11. Zimri Hunt, Dallas, Dallas county. 



« Kesigned September 1, 1877. f Beaigrned April 80, 1877. J Deceased. 
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DISTRICT AND COUNTY COURT CLERKS OF THE 
STATE OF TEXASu 

(See supra f 43, $ 19, d and g.) 

County, Kame. Office. Countij^Seat 

Atascosa A. J. Martin Diat. and Co. cVk. Pleasauton. 

Austin G. W. Matthews ..County clerk Bellville. 

AnsMn E. R. Thomas District clerk Bellville. 

Avimsas L. Ballou Dist. and Co. cl'k . . Rockpoi t. 

Bandera Chas. Montague, jr, Dist. and Co. cl'k. .Bandera. 

Bastrop John M. Finney. . .County clerk Bastrop. 

Bastrop George R. Allen District clerk Bastro]). 

Bee H. W. Wilson Dist. aiwl Co, cl'k . . Beeville. 

Bell W. G. W. Stone. . .County cTerk . . . .Belton. 

Bell W. W Upsluiw . . . District clerk .... Belton. 

Bexar Samuftl S. Smith . .County clerk San Antonio. 

Bexar G. R. Dashiel Distiict clerk San Antouit*. 

Blanco J. VV. Herman* County clerk Blanco City. 

Blanco William McCarty. .County clerk Blanco City. 

Bosque F. M. Collyer County clerk Meridian. 

Bosque John C. Johnson . .District clerk Meridian. 

Bowie A. G. Hoskins County clerk Boston. 

Bowie Lewis Alexander. .District clerk Boston. 

Brazoria Charles Holmes* . .County clerk Brazoiiiu 

Brazoria William H. Sharp. .County clerk Brazoria. 

Brazoria J. E. Santer District clerk Brazoria, 

Brazos Hammett Hardy . . County clerk Bryan. 

Brazos J. C. Gillespie District clerR Bryan. 

Bvown Henry Ford County clerk Brownwood. 

Brown J. H. Gideon District clerk Brown\Yood. 

.Burleson Thomas M. Huntf .County clerk Caldwell. 

JJurleson Wm. N. Heslep County clerk Caldwell. 

Burleson Wm. F. Grantt . . .District clerk Caldwell. 

•' Jas. J. McMillan .. District clerk ** 

Burnet D. L. Lucet Dist. and Co. cPk.. Burnet. 

" Hiram P. Hicks. . .District clerk ** 

Caldwell S..J. P. McDowell. .County clerk Lockhart. 

'' William E. Field. .District clerk .... '' 



* Deceased. f Resigned May 31, 1877. X Resigned. 
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County, Name. Office. County Seat, 

Ciilhoun F. J. Deck , . .County cTerk Indianola. 

'' W. M. Seligfton . . .District clerk *' 

Cameron Adol. Glneveck . . .County clerk Brownsville. 

" Einelio C. Fosto* . . District clerk " 

*' Jesse Dennett District clerk ** 

Camp A. S. Huey County clerk Pittsburg. 

" W. J. Covington. .District clerk ... •* 
Cass J. L. Whittle County clerk Linden. 

•* E. Frazier District clerk ** 

Chambers Hugh Jackson Dist. and Co. cl'k . . Wallisviite. 

Cherokee W. L. Byrd County clerk Rusk. 

'* A. Jackson District clerk " 

Clay G. W. Alexander. .Dist. and Co. cl'k. . Henrietta. 

Collin J. M. Benje County clerk McKinney. 

** J. 0. Straiighan. . .District clerk " 

Comal H. E. Fischer County clerk .... Now Braunfela^ 

*' Casiner Rudorf District clerk ** 

Coleman L.,C. Williamson. .County clerk Camp Colorado- 

'* W, C. Perry District clerk .... ** 

Colorido Henry Wagenfiihr. County clerk ... Colunibas. 

" J. H. Johnson District clerk " 

Comanche J. D. Bonner County clerk Comanche. 

*' M. W. Carroll District clerk .... " 

Cooke . . . .E, F. Bnivch County clerk Gainesville. 

- " T. A. Biiggett District clerk .... *• 

Coryell L. M. Allen County clerk Gatesvilie. 

" W. R. Hood District clerk .... ** 

Callahan Isaac Shaw County clerk Callahan. 

'* Charles H. Priee . .District elerk *• 

Dallas A. Harwood County clerk Dall;«s^ 

" W. A. Harwood. . .District clerk .... " 

Delta George W. Jones. .Dist. and Go^c'lk. Cooper.. 

Denton J. R. McCorraick. .County clerk Denton. 

** L. L. Zimwalt District clerk .... " 

DeWitt R. W. Thomas County clerk . . . .Clinton. 

Duval A. R. Vails Dist. and Co. cl'k . . San Diegox 

Eastland A. J. Stuari County clerk Eastland. 

" G. W. Crutcber. . .District clerk ** 



* Besigaed January 18, 187T. 
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XJounty. 
Ellis ... 

ElPaso. 
Erath .. 

<• 

Falls . . . 

Fannin . 
Fayette 



Name, 



0#ce. 



Fort Bend . 

n 

It 
Franklin . . 

a 

Freestone . , 
it 

Frio 

•( 

Galveston , 

«( 

Gillespie . . 

Goliad . . . . 

it 

te 

•Gonzales . 

<( 

Grayson . . , 

Grimes 

ft 

Guadalape 
Gregg . . 
Hamilton . 

a 

Hardin . . , 
Harris 



B.F.Hawkins County clerk .. 

J. S. Haynes District clerk . 

G. W. Wahl Dist. and Co. cPk 

J. S. Hyatt County clerk . . 

W. H. Fooshe District clerk . . 

M. H. Curry County clerk . . 

Jesse Scruggs District clerk . . 

J. H. Oliphant County clerk .. 

Thomas Q. Mullin. County clerk .. 

J. B. Hollo way District clerk . . 

J. C. Smith* County clerk . . 

H. L. SomervillcCouuty clerk .. 

L. H. McCabe District clerk . . 

George F. Yates . .County clerk . . 
W. C. Wright, jrf. District clerk .. 
T. W. Sims County clerk .. 

A. G Anderson . . . District clerk . . 
John B. McMahon. County clerk .. 

B. T. Hart District clerk . . 

C. T. McMahau County clerk . . 

J. P. Harrison District clerk . . 

H. Bierscliroole. . .Dist. and Co. cl'k 
James A. Burk«. . .County clerk . . 

A. W. Appleby t . . . District clerk . . 

J. H. Pittman District «lerk . . 

Lucien Chenault. .County elerk .. 

B. R. Abernatliy. . District -clerk 
G. A. Dickerman . . County clerk 
W. H. Lankford.. District clerk .. 
J. L. DicksMi County clerk . . 

F. Brigarice District clerk . . 

C. L. Arbuckle Dist. and Co. cKk 

R. B. Levy Dist. and Co. cl'k 

Isaac H. Steen County clerk . . 

N. C Howard District clerk 

G. F, Simpson || Dist. and Co. cl'k 

W. G. Brackiu Dist. and Co. cl'k 

R. D. Wescott County clerk .. 



County Seat 
Waxahacbie. 

Ysleta. 

Stephenville. 
(( 

Marl in. 

t< 

Bonharo. 

Ijagrange. 
•< 

•Richmond. 



Mt, Vernon. 

a 

Fairfield. 

<( 

Frio City. 

u 

Galveston. 

(( 

Frederickftb'g. 

Goliad. 

u 

n 

Gonzales. 

n 

Sherman. 

a 

Anderson. 

(( 

Seguin. 
Longview, 

Hamilton. 

(( 

Hardin. 

(t 

Houston. 



* Resigned April 18, 187G. + Resi^rned Nov. 20, 187G. X Bcsigned. 
Jl Not commissioned. 



Digitized by 



Google 



1 



118 


District and 


County Clerks 


' 


County, 


Name, 


Office, 


Countif Seat. 


Itafris 


..James Bnrke, jr. . 


.District clerk ... 


.Houslon. 


Harrison . . . 


..W.C. Piene 


.Counly clerk ... 


. Marshall. 


a 


James P. Lynch. . 


.Dis ri<3t cleik .. 


4< 


Ifuya 


..E. J. L. Green... 


.Coiinrj^ cleik .. 


..San Mhvcos- 


«( 


A. J. Cotton J 


.DIsrrict clerk . . . 


n 


Henderson.. 


..J. B. BiKhi»p 


.County clerK .. 


Athens. 


tt 


W. T. Euhiace... 


.District clerk .. 


u 


Hidalgo . . . . 


..N. H. Evans 


. Dist. and Co. tl'k 


. Hid.ilgo. 


Hill 


. .J. M. Dniican 


.County clerk .. 


. Hillshcro. 


n 


David l)er<len . . . 


. District clerk . . 


(I 


Hood 


..J. R. \h»nis 


.Couniv clt^rk .. 


.Granburv. 


it 


W.J. Ha.xnes*... 


. District clerk . . 


u 


u 


C. T. Evvellt 


. Distn<rt clerk . . 


a 


tt 


B.M.Estes 


.District cleik .. 


n 


Hopkins 


..A. N. Edwards... 


.CNmnty clerk . . . 


.SulplMirSpi'gSi' 


a 


J. H. Ashcroft . . . 


.District clerk . . 


.. •' 


Houston . . . 


..Oliver C. Ahirich. 


.Counly clerk 


. Crockei t. 


ti 


J. 0. Enp:li8h 


. District clerk . . . 


•* 


Hunt 


..N. M. Don-ahl... 


.County c'erk... 


. Green viHe. 


n 


A. S. .Marshall ... 


.District clt*rk. . . 


a 


Jack 


..Edward Woiffarth 


.County clerk . .. 


.JacksU^m). 


Jack 


..Wm. H. MitehellJ 


.District clerk. .. 


*i 


Jackson . . . 


..John R. Sanfnrd . 


.Dist. and Co. cl'k 


. .TexanM. 


Jasper 


..William H.Trnett.Connt.v clerk . .. 


.Jasper. 


li 


W. P. Perkins ... 


.Distiict cleik... 


ik 


Jefferson . . . 


..W.F.Gilbert.... 


.County clerk . . . 


..Beaumont. 


a 


W. F. Junker ... 


.District clerk. . . 


'• 


Johnson ... 


..G. H. Maxey.... 


. Count \ clerk . .. 


. .Cleburue.. 


a 


John B. Hudson . 


.District clerk. . . 


u 


Karnes 


..J. R. B.iiley .... 


.County clerk . .. 


..Helena. 


u 


N. B. Evans 


.District cle«k. .. 


(4 


Kaufman . . 


..Henry Erwin 


.Couiiry cicik . .. 


. . Kaufmciii- 


it 


F.J. Bronghton. . 


. District clerk . . . 


ii 


Kendall . . . 


..H. Theis 


..Dist. and Co. cl'k 


. . Boerne- 


Kerr , 


..A. McFarland ... 


li 


Kerrvillo. 


Kinilde 


..E. R Kountz .... 


n 


Dcimiau t-it^ 


Kinney . . . 


..William N.Oookf 


5. ^' 


Bracket t. 


Lamar 


..D. Ridley 


.County c>rk . .. 


. Paris. 



'" TiQM^ned Ma} 28, 1877. + Rjsigaed July U, 1877. X Resigned AugiiS* ^^' ^ "* 
■ Deceased. 



Digitized by 



Google 



District and County Clerks. 



119 



County. 



Name, 



Office. 



Lamar 

Lrampasas 

C it 

Lampasas 
Lavaca . . . 

Leon 

Liberty. . . 



Limestone . 

Live Oak . . 

Llano 

li 

ti 

Le© 

tt 

McCalloch . 



McLennan . 



McMullen . . 
Madison . . . 

Marion 

n 

Mason .... 
Matagorda. 



Maverick 
Medina . . 
Menard. . . 
Milam 

a 

Montague 



.Sam W. Williams, District clerk 

.D. C. Thomas County clerk 

H. De Walkei t District clerk 

.M. V. B. Sparks. . . Di«inct cleik 

.W. VV. AMeo Coniif.y uleik 

John Bijf^tmnan . . .Diwuict v\v\'k . . . 
. .W. A. Patrick Coimr.v cl«(k . . 

J. R. Botrer DiHti ict clerk . . . 

. B. F. Cameron r< Jfiirv clerk . . , 

C. C. Clianibers,*. .District clerk . . . 

James C. Meuter . Dist rice clerk . . . 
.8. D. Walker County clerk . . . 

M. T. Johnson District clerk . . . 

.F. H. Cbui-ch Dist. and Ct». cl'k . 

. .James K. Magillf . . County clerk . . . 

E. k. Beeson Couoty clerk . . . 

J. C. Oatnian District clerk . . . 

..James H. Pry County clerk ... 

W. A. Knox DiKtrict clerk . . . 

. .Thomas Singer . . .County clerk . . . 

Charles flarcourt. .District clurk . . . 
. .H. L. Gnflfyt County clerk . . . 

J. W. Baker Co'inty clerk '* 

Charles R. Beatty .District clerk ... ** 

. .L. W. Snowdou . . . Dist. and Co. cl'k. .Dogtown. 
..W. W.Viser County clerk Madisonville. 

R. MjiIii»! in-r Disti ict clerk *' 

. .P. F'. B>iiuck County clerk ....Jefferson. 

W. F. J. Graham. .District clerk .... •' 

. . Wilson Hay Dist. and Co. cPk. .Mason. 

. .John L. Croom County clerk Matagorda. 

Eliart Baxter District clerk *' 

. .Albert Tnrpe Dist. and Co. eVk. .Eagle Pass. 

. .C. Scheidemantel. . Dist. and Co. cl'k. Castriiville. 
..C. M. H.iUbell .... " Menaidvillc. 

. . J. C. Rogers Count.s clerk Cameron. 

B. P. H'onan District clerk ** 

. . W. A. WilH}*nis . . Dist. and Co. cl'k . . Montague 



County Seat. 

Paris. 
Lampasas. 

a 

Lamftasas, 
.Hallettsville. 

.Cenireville. 

Liberty. 

a 
a 

Groesbeeck, 

.Oakville. 
.Llano. 

it 

it 

.Giddings. 

.( 

.Brady City. 
, Waco. 



* Deceased Dec. 24, 1876. f Resigned. J Deceased. 
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County Clerks 


. 


Comity. 


Name, 


Office. 


Ckmniy 8eaL 


Morris 


.B.F. Wood 


.Conntv clerk .. 


. Dangerfield. 


it 


A. A. Spence . . . 


.District clerk .. 


u 


Montgomery. 


. P. M. Yell 


Countv clerk 


. MontgomeiT, 

it 


Z. E. Woro»irk . . . 


.District clerk ... 


Nacogdoches. 


.Giles B. Grain ... 


.County clerk ... 


.Nacogdoches. 


Nacogdoclies 


. Wm. Hillenkamp 


.District clerk .. 


.Nacogdoches. 


Navarro 


.Sani'l H. Kerr .. 


.County clerk .. 


. Corsicana. 


it 


James M. Doolen. 

.John MfMire " 

..Reuben Holbien. . 


..District clerk .. 


« 


Newton .... 


Dist.andCo.cPk 
.County clerk ... 


.Newton. 


Nueces 


.Corpus Chritti 


ti 


Pat. McDiinougb 


. District clerk . . . 


u 


Orange 


.R. H. Smith 


.Di8t.andCo.crk. 


. Orange. 


Palo Pinto... 


.Wm. Metcalf 


.County clerk ... 


.Palo Pinto. 


it 


Geo. C. Lewis . . . 


.District clerk ... 


u 


Panola 


.H. Pollard 


.County clerk ... 


.Carthage. 


a 


J. H. Lawrence . . 


.District clerk ... 


a 


Parker 


.R. W. Duke 


.County clerk ... 


. Weatherford. 


(( 


B. G. Lanham . . . 


.District clerk ... 


u 


Pecos 


.Ed. W. Bates ... 


Dirtt. andCo.cl'k. 


.Fort Stockton. 


Polk 


.T. S. Meece 


.County clerk ... 


.Livingston. 


a 


W. D. Willih 


.District clerk ... 


«< 


Presidio 


.G. T. Wilcox* ... 


.1 ist.andCo. crk. 


.Port Davis. 


Red River . . . 


.John A. B.igby 


.County clerk ... 


.Clarksville. 


Bed River ... 


.0. W. Wilson.... 


.District clerk ... 


•( 


Refugio 


.R. P. Claikson... 


.County clerk ..: 


. Refugio. 


n 


Chas. D. Craint.. 


.District clerk ... 


i« 


Robertson ... 


.T.J. McHugh ... 


.County clerk ... 


.Calvert. 


a 


J. R, Cml 


.District clerk ... 


a 


Rockwall 


.W. B. Wade 


.County clerk ... 


.Rockwall. 


u 


J. S. Hewitt 


. District clerk . . . 


(( 


Busk 


.J.N. Still 


.County clerk ... 


. HenderscDw 


n 


B. C. Dickinson.. 


. District clerk . . . 


i. 


Rains 


.ThoH. M. Allredd. 


• Coumy clerk ... 


. Emory. 


^^ 


S. K. McGowen.. 


.District clerk ... 


a 


Sabine... 


. M. Youngblood . . 


.County clerk . . 


. Hemphill. 


a 


A. J. Beckcomt. . 


.District clerk ... 


i< 


a 


W. H. Bonneau . . 


it 


t( 


San Augustine 


j.Wm. H. Crouch.. 


.County clerk ... 


.San Augustine. 


n 


B. D. CrocKett... 


. District clerk . . . 


u 



* Bosigned April 17, 1877. f Eosigned Aug. 16, 1877. J Eesigned February, 1877. 
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County.' Name. Office. Cotinty Seat 

San Patricio . .Alex. McGloin Dist. and Co. cl'k. .San PjUricio. 

San Saba John N. Gannej. . . ** San Salni, 

Shackleford. . .J. N. Masterton. . .County clerk Fort Griffin. 

" H. C. Jacobg District clerk '* 

Shelby ....... . Joliu M. Lucky . . County clerk .... Centvr. 

Shelby E. G. Hinkle District clerk Cent«'r. 

Smith W. H. Vlarsli County clerk Ty!* r. 

" Geo. M. Johnson. .District clerk ** 

Stjirr James J. Hix .... DIst. and Co. cl'k. . R. Granile City 

Stephens D. W. Hullnm ....County clerk Picki-ttsxille. 

** £. T. Smith District clerk ... 

Somervell ....J. H. Montgomery.Dist. and Co. rl'k. .Glen Rose. 

San Jacinto. . .G. B. By rd County clerk ... Cold Springs. 

Tarrant Ja». P. Woods County chrk Ftn t \Voi tu. 

'* G. H. Mulkey* .... District clerk ... '' 

" J.J.Miller ** 

Titus Tsham Cherry County clerk Mt. Pleasant 

" Jas. T. McDonald .District clerk .... ** 
Travis Frank Brown County clerk Anbtin. 

" E. Hallnian District clerk '* 

Trinity J.T.Evans County clerk Pennington. 



Tyler W. TIios. Hyde .. .County clerk . . . . VVooth ille. 

" J. \V. McDaniel... District clerk 

Tom Green. . .John Lackey Dist. and Co. cl'k. .Ben FicUlin. 

Upshur J. M. Marshall ... .County clerk Gilmer. 

" Jas. A. Derrick . ..District clerk '* » 

Uvalde J. D. Spears County clerk Uvnhlo 

** J. J. H. Paterson . . District clerk ** 

Van Zandt ...W. A. Williams. . .C<iuuty clerk Wills Point. 

•* M. M. Stoverf ... District clerk ** 

*' J. H. Wilhite *' 

Victoria J. E. J. Moory County clerk Victoria. 

" H. A. Newuieyer . . District clerk ** 

Walker W. B. Rome CNmnty clerk Huntsville. 

" W. H. Woodall . . . District clerk .... 
Washington , .H. M. L«^wis County clerk Brenhani. 

** J.L.Moore District clerk ... ** 



• Resigned February 1, 1877. + Resigned May 11, 1877. 
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County. Name, Office. 

WeUU Perer Sr^^ffluo Diat. and Co cl'k 

WJiarton Jacob Ilnrt County clerk .. 

" John li Kin^ Dirttiict clerk .. 

Waller K. P. Paddist County clerk . . 

•* VV. F. Haippr County derk . . 

** George G. Lester. .Diatri*^t clerk .. 

Williaiusou . . .Levi Pemiiii^tou. .County clerk .. 

** Sum M. LeaeaDC. . .Diatrtct clerk . . 
Wilson A. G. Pickett County cleik .. 

" G. W. Garrett Disrriet clerk . . 

Wise W. W. Bradv County clerk .. 

*' J. W. C«»n»ert . ...District clerk .. 
Wood F. J. Worthy County clerk . . 

** F. P. Dowell Dintriet clerk . . 

Young W. T. Ditto Dist. and Co. cPk 

Zapata J. L. Ferdon *' 



County Seat 

Larrdo. 
Wfiarton. 

Hempstead. 



Georgetown. 
Floresville. 

u 

Decatur. 

n 

Quitman. 

Graham. 
Carrijo. 



X Resigned. 



Digitized by 



Google 



Justices of the Peace in Texas. 123 



LIST OF JUSTICES OF THE PEACE AND EX 
OFFICIO NOTARIES PUBLIC IN THE STATE OF 
TEXAS. 

(Se« supra f 43, $ 19, note *.) 



ANDERSON COUNTY. 
Name, When qualified. Name, When qualified, 

D. A. Callionn April 18, 1876. Henr.v Fields* Aniil IS, 187&. 

John Paikert do J. M. Emerson do 

G. P. Wallace do J. O. A. Capps do 

A. J. Dupny May 'r/, 1876. C. M. Quarles June 18 1877. 

ANGELINA COUNTY. 

Joseph Keir April 18, 1876. Wni A. t^inley April 18, 1876. 

Joseph ChesmeU do W. W. Speed do 

ATASCOSA COUNTY. 

Willis N. Smitl»t -April 18, 1876. Aaron Kjin?hio$ Not rejvortcd. 

J. S. Fern do L. Colquhoun April in, 1876. 

.J. W. Cook I'o J. M. B. Lawhon hily 14, 1876. 

A. W. Hazelrigg Aug. 15, 1876. John C. Ross Dec. 27, 1876. 

AUSTIN COUNTY. 

8. E. Blake April 18, 1876. J. li. fShetbnrn April 18, 1876. 

A. M. Kinney., do Jacob Scliaffne/ do 

Max Messner di» 

ARANSAS COUNTY. 

Wni. P. Mi-Grevvll April 18, 1876. Wni. C. Caslerline April 18, 187G. 

J. L. Lewis jr April 'li, 1876. L. H. Wyatt Mar. 20, 1^76. 

BANDERA COUNTY. 

J. B. Davenport :.. .April 18, 18/6. Jann-s 'I affalla April 18, 1870' 

Geoif^e F. Smith do Joseph B. HudsDeth...Jnly 21. 1876. 

J. D. liarperU April -29, 1876. S. B. Danipier Not reported. 

BASTROP COUNTY. 

John Hearn April L8, 1876. C. H. Welbrrno Apiil IB, 1876. 

H. J. Waniel*,. do W. C. L:»whon do 

B. F. Jones da R. L. Ups^awIT Oct. ^'5, 1876. 

M. S. Ward F^eb. 23, 1877. W. H. Coi'ls»n June 11. 1877. 

E, W. Faiiner June ii. 1877. 



* Resigned Janniftiy 18, 1877. + Resigned September 6, 1876. 

X K^sigaed July 14, 1876. $ Failatl to qualify. 

II Resigned March, 1877. % Resigned. 
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BEE COUNTY. 

Xame. When qualified, ' Name. When qualified 

W. Rnberta April 18, 1876. Chas. Summers April 18, 1876. 

A. CNVwrnaii May 1, IH76. J. P t MllihJiH* pril 19, 1-^76. 

J. O. Taylort .June 1, 1876. T. R. Atkins Not. 17, 1876. 

Luke Hart.... May 22, 1877. 

BELL COUNTY. 

N. C. Edwards April 18, 1876. G. P. Redding April 18, 1876. 

AsaBluM do W. S. Wlialey do 

J. H. Sinips'Ui do J. H. Weathersbee do 

John M<!l)owell 'do A.H.Ray do 

r. A. Upshaw Aug. 14, 1876. 

BEXAR COUNTY. 

M. G. Cotton \pril 18. 1876. W. H. Houston April 18, 1876. 

H. W. Tepperwelii^ ... do R. B. Evans A.iril 22, 1876. 

W. S. Walters do R. Quiufana, sr May 6, 1876. 

Frank Ashley do Arthur Bleuker June 18, 1877. 

BLANCO COUNTY. 

D. W. McNattll April 25, 1876. John Durbin April 19, 1876. 

Thos. J. Salter April 24, 1876. John T. JohnsonH April 29, 1876. 

William Jtmas*' May 2, 1876. W. fci. Calahau « Sept. 19, 1876. 

HiigU L. Coun Ju»»e 15, 1877. 

BOSQUE COUNTY. 

E. G. CbildreHS Vpril 18. 1876. G. A. Gordon April 18, 1876. 

Dauii^l Woniac do Wm. Stidhara do 

R. M. v\ elch Keb. 17. 1877. J. T. Spivey do 

D. J. Spurlock April 18, 1876. Y. Griniland do 

BOWIE COUNTY. 

C. M. Akeu \pril 18, lri76. M. A. Bassetitt April 18, 1876. 

W. S. Piacter do M. G. Brasweli do 

Stephen H, Klliw Oct. .1, 1876. 

BRAZORIA COUNTY. 

John S. Pcnn. April 18, 1876. A. J. Burke jr April 18, 1876. 

W. n. Sbarptt do John H. Norr s do 

A. C. Harnest June 12, 1876. H. F. Viatthews Feb. 12, 1877. 

J. L. Hmlgins Feb. 12, 1877. Wm. M. Scott March 5, 1877. 



* Resigned May U, 1877. + Resigned. 

J Commission returned July 25, 1878. $ Resigned May 18, 1877. 

II Resigned September 18, 1876. IT Resigned September 25, 1876. 

** Resigned February 3, 1877. +t Resigned September 18, 1876. 

XX Resigned May 8, 1876. 



i 
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BRAZOS COUNTY. 

Name, When qualified. Name. When qualified. 

L. B. Aldridge April 18, 1876. John H. Jones April IB, 1876. 

J. M Zimmerman do A. W.Cearnel do 

O. W. Brewer do 

BROWN COUNTY. 
B. Gandy April 18, 1876. W. E. Gilleland April 18, 1876. 

B. P Ward« do Bailey J. Anderson do 

James H. Wamuck do 

BURLESON COUNTY. 
John M. Jackson April 18, 1876. Alexander Flanagan. ..April 18, 1876. 

C. R. Barrie do T. D. Fontain do 

A. H. Adams do John C.Jones do 

BURNET COUNTY. 

B. A. Crawford April 18, 1876. Daniel Eld ridge April 18, 1876. 

A. K. LiviugHfoi* do A. Gusecks April 4,1876. 

M. B. Fisher Not reported. C. Talifaro May 2, 1876. 

Mark St«wart April 18, 1876. J. A. Crews May 30, 1876. 

William Peppers Jan. 16,1877. John M. Wood April 9,1877. 

CALDWELL COUNTY. 

John D. Rice April U, 1876. William J. Evans April 18, 1876. 

William B. Walker do J. H. Gall do 

J. C. Lamb do John C. Peacock "do 

Henry A. Rice do 

CALHOUN COUNTY. 

H. A. L. Kleinecke April lr<, 1876. Jabez James April 18, 1876. 

Herman Liebold do 

CAMERON COUNTY. 

William H. Clarkt April 18, 1876. George W. MillerJ April 18, 1876 

Encarnacion Salan $ ... do C. Longoria May 5,1876. 

Hilaria Garza April 19, 1876. Decidesio Longoria.. .April 19, 1876. 

A. C. Howell Aug. 18, 1877. Atenwjenes Orive Aug. 20, 1877, 

CAMP COUNTY. 

R. a Bryeriy April 18, 1876. H. P. Thedford April 18, 1876. 

G. W. Keeling do Joseph H. Pitts June 14, 1876- 

CASS COUNTY. 

A. T. Stone April 1«, 1876. C.Oallaway April 18, 1876. 

L. A. Whatley do R. M. Blaydes do 

W. T. Arriugton do 



• Resigned. + Resigned July 18, 1877. 

I Resigned July 18, 1877. $ Removed September 7, 1876. 
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CHAMBERS COUNTY. 

Xame, Wh4!n qualified, Xame, When qualified. 

L. W. Kiel<K April 18, 1876. J. W. Hankermer April 18, 1876. 

O. \V. \\ hittiugtoii do Henry Duttou do 

JP. Maoee. do C.N.Eley do 

CHEROKEE COUNTY. 

Hiram McKnigbt April 18, 1876. Tluimas S. Townsend..April 13, 1876. 

A. J. (.■licHher do James Hamptou do 

W. C. 1 ledrick do N. M. Fair April 20, 1876. 

R.M. Gentry April 27, 1876. Duncan McCall May 10,1876. 

CLAY COUNTY. 

J.R. Ea88 April 18, 1876. J. A. Jones J April 18, 1876. 

S. O. Auberry do G. W. Nicholson* do 

D. N. Dodsont Aug. 15, 1876. W. A. Ivie Jan 2, 1877. 

C.T.Judd Feb. 19,1877. J. W. Allbnttou Feb. 16,1877. 

COLLIN COUNTY. 

W. R. H. Mack April 18, 1876. C. C. Perrin April 18, 1876. 

.Jessf Ciffey do Francis M. Bounds do 

Fontaiii J. Vance do S. B. Sbelbonni do 

W. H. Jirumett -.. do J. P. .Jenkins Ang. 16, 1876. 

COLORADO COUNTY. 

John D. Gilmon April 18, 1876. W. H. Cbemmey April 18, 1876. 

Chrint Haydorn do R. B. Hollingsworth... do 

Keuianpii H. Noal de E L. Tbenman do 

N.C.Wilson do George S. Zeigler do 

COMAL COUNTY. 

F. J. Lindbeimer April 18, 1876. Charles Oblricb April 29, 1876. 

JoUd Marlacb do William Sattler April 19, 1876. 

Ernest Koebig do 

COLEMAN COUNTY. 

M. M. Gallant April 28, 1876. David McAllister April 18, 1876. 

R. M. Kucker do G. N. Blair Nov. 17, 1876. 

COMANCHE COUNTY. 

Milton Brown April 18, 1876. J. M. Gaiser Apiil 18,1876 

1). J. Rowe do John Rocb do 

H. W. Sablett do A. V. Logan March 6, 1877. 

COOKE COUNTY. 

W. W. Foreman April 18, 1876. J. P. Hall... April 18, 1876 

A. P. Bray April 17,1876. J. C. Roberts do 

W. Wyatt do J. H. Stokely Vept. 5,1876 

Joel Estes Sept. 5, 1876. 



* Resigned November 15, 1876. t Resigned Fcbniaiy ig, 1877. 

t Disqualified; office vacant. 
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CORYELL COUNTY. 

Name, JT/jcw qualified. Name. JVhen qualified. 

J. B. Hurdy April 18, 1876. J. L. Montgomery April 18, 187(). 

T. B. Price do W. T. Walton do 

O.M.King do J. A. Dickie do 

W. D. Clark do J. A. l^e do 

CALLAHAN COUNTY. 

E. L. Kanfraan July :J0, 1877. W. N. Warren Julv 30, 1877. 

R.M, Black do Jacob Hans July 31,1877. 

£. Jackson Not reported. 

DALLAS COUNTY. 

W. W. Pi^ak April 18, 1876. E. C. McClure April 18, 187^. 

J. R. Biuret do E.T.Myers do 

A. B. Lani-er do J. H. Saunders* do 

Joseph H. Stewart. do George W. Neely do 

John Prestont do W. M. Georget ...Feb. 13,1877. 

Robert George May 17,1877. George Robertson .May 2C, 1877. 

DELTA COUNTY. 

F. M. McWhirter April 18, 1876. W. R. Hallon April 18, 187(1. 

D. H. Lane$ do J.P.Boyd May 1. 187<;. 

James W. Stell do George W.Patterson... Feb. 26, 1877. 

DENTON COUNTY. 

J.M. Blount April 18, 1876. John Shipley April 18, 187*1 

John N. Kealy do John Haynes do 

J. R. Harper do G. L. Britton do 

DE WITT COUNTY. 

Jt)hn B. Olfers, April 24, 1876. Joshua N. Edgar April 24, ie7ti. 

L. Berry Wright do Isaac Egg ^.. do 

William Byers do % 

DUVAL COUNTY. 

John Humphries Dec. 4,1876. Jonathan Ylning ,Dec. 4, 187fi. 

Charles Roach do Samuel H. Finnej' Jan. 8,1877. 

EASTLAND COUNTY. 

J. J. Dawson Nov. 27, 1876. J. J. Winn Oct. 2, 187(;. 

A. J. Stuart Oct. 7, 1876. S. M. Hale April 18, 187*;. 

Y. J. Dysort Nov. 27, 1876. M. J. E. Ringer do 

L. W. Trader Dec. 11, 1876. E. T. Williamson do 

ELLIS COUNTY. 

N. G. Davis \pril 18, 1876. R. P. Mackay April 18, 187*;. 

John L. Cheek -do Valentine Sevier do 

E. M. Brack do 



* Deceased. f Resigned March 1^7, 1877. 

I Resigned May 14, 1877. $ Resigned February 12, 1877. 
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EL PASO COUNTY. 
Name, Wh^n qualified. Name, When qvulifiei. 

Jose Ma. Gonzales} April 18, 1876. Gnadalape Carabi\ial..May 18, 1876. 

Demetrio Urtigo Mar. 17, 1876. Gae]lermoGandera$... April 19, 1876. 

John Evans Nov. 20,1876. Porfirio Gai-cia Dec. 12,1876. 

Pedro Canditario May 8,1877. 

ERATH COUNTY. 

P. Wood April 18, 1876. W. C. Martin April 18, 1876. 

G. P. Cozbj* do J. C. Hatchett do 

T.J. Morriat do W. H. Davist do 

J. B. Guinn Oct. 27, 1^6. T. J. Belcher Jan. 11, 1877. 

J. D. St. Clair Mar 26, 1877. 

FALLS COUNTY. 

A. M Attaway April 18, 1876. T. B. Collins April 18, 1876. 

J. W. Etberidge do J. F. McDonald} do 

D. M. Jackson do J. M. Killen Aug. 28. 1876. 

FANNIN COUNTY. 

A. P. Bagby. April 18, 1876. A. J. Duckworth Muy 8, 1876. 

B. Durham do T. J. Mayo April 18, 1876. 

Vincent Peyton do Geo. W. Peaks do 

SamL. Keeue do H. H. McLendon do 

J. W. Wyatt do Waddy Carlislell do 

FAYETTE COUNTY. 

F. Brandos April 18, 1876. Max A.eitzen April 18, 1876. 

E. Henk.l do W. H. Thomas do 

C. Luck do E. H. Fordtran } do 

T. W. Smith do Edgar MerrinlT lo 

A. D. Paulus April 2, 1877. W. VV. Sloan Aug. 15, 1877. 

FORT BEND COUNTY. 

Wm. Henry April 18, 1876^ J. B M. Gill April 27,1876. 

Francis W. Williams... do C C. Menegan April 18, 1876. 

Milton McGiunis do W. C. Sims «lo 

FRANKLIN COUNTY. 

P. C. Majors** April 18, 1876. K. H. Crawford April 18, 1876. 

W. A. Biiison do B.F.Morris do 

C. D. Davis do Geo. F. Yates July 17, 1876. 

FREESTONE COUNTY. 

W. P. Watson April 18, 1876. W. A. Cobb April 18, 1876. 

N. W. Keeling do John M. Day do 

D. L. Wingfield do J. B. Buchanan do 

R. G. Manning June 26, 1877. Wm. L. Rigsby Aug. 13, 1877. 



* Resigned January 12, 1877. + Resigned January 11, 1877. 

t Resigned September 7, 1876. $ Resigned. 

Q Resigned August 18, 1877. IT Deceased. 
•* Resigned June 16, 1876. 
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FRIO COUNTY. 

X€une. When qualified, Kartie. JVkcn qualified. 

L, S. White* „ Aprill8, 1876. Leo Smith May 2, 1876. 

M. H. Langford Not reported. F. W. NeatLerlia Nov. 28, 1876. 

Irvin Thompsou May 14, 1877. C. J. Jones May 25, 1877. 

GALVESTON COUNTY. 

HugoBrosig April 18, 1876. Robert D. Johnson ...April 18, 187G. 

Thomas D. Gilbert do J. S. Shields, jr do 

Henry Weyer do S. J.*Perkins May 6,1876. 

Walter C. Jones >;ept. 7, 1876. George L. Griscom Aug. 23, 1876. 

GILLESPIE COUNTY. 

John A. Alberthal April 18, 1876. J. P. Mosel April 18, 1876. 

Jacob Brodbeck do James Larson do 

A. .1. Nixon do 

GOLIAD COUNTY. 

George W. Bell April 18, 1876. D. A. Edmonson ..April 18, 1876. 

Charles W. Word^ do J. S. Loe do 

GONZALES COUNTY. 

W. V. Collins April 18, 1876. Mark Webber April 18, 187G. 

E. W. Walker do J.P.Collins. do 

John O'Neal do James D. Smith * do 

John L. Mooncy t Sept. 25, 1876 John L, Lampkin Juno 15, 1877. 

GRAYSON COUNTY. 

Jesse G. Rainey April 18, 1876, William D. Kirk Apiil 18, 1876. 

H. B. Lindsey do E. E. Miller. do 

T.W. Hudson do J. R. Diamond do 

Calvin Sellers^ do G,W. McGlothlin Nov. 21,1876. 

H.H.Hays do 

GRIMES COUNTY. 

A. Boffington April 18, 1876. W. P. Zuber April 18, 187r. 

CD. Harn do W. T. Wasson May 29,1876. 

GUADALUPE COUNTY. 

William.G. King April 18, 1876, W. Vordenbammere... April IP, 1876^ 

Robert Hellmau, sr.t... do H. Wnnnet.... do 

R. C. Eeds$ June 12, 1876. Thomas D. James June 14, 1876. 

James A. Glenn ,,Sept. 30, 1876. J. A. Wells Juuo 1, 1877. 

GREGG COUNTY. 

J. P. HoUowayll.. April 19, 1876. G. W. George April 18, 1876. 

E. R. Dod8«n April 21, 1876. J. F.Reynolds do 

3). S. Jennings Sept. 16, 1876. W. H. Cunyers do 

-JohnT. Kilgore Nov, 29, 1876. 



* Resigned August 14, 1876. + Resigned May 14, 18T7. 

X Resigned. $ Resigned September 25, 1876. 

]| Resigned September 16, 1876. 
LC9 
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HAMILTON COUNTT. 

Name. Whtn qualified. Name, When qualified.- 

Simi>8(m Loyd April 22, 1876. R. O. Forest May 1, 187C^ 

K. M. Brandon April 24, 1876. A. A. Gary* do 

8. T. Wells May 8, 1876. J. P. Gruudy April 18, 1876, 

James H. Callet .April 24, 1876. J. M. EvaoF.: do 

Rufiis Stinnett Sept. 5,1876. 

HARDEN COUNTY. 

A. Brown April 18,1876. JamoB A. Merchant... April 18,1876. 

B. F. Colinst do Miles Taylor. Aug. 21, 1876. 

HARRIS COUNTY. 

Henry Brashear April 18. 1876. W. A. Daley April 18, 1876. 

JobnCnrry do Rol>ert Blalock do 

G. L. Dnrdin do . Peter Christin do 

J. P. Byrnes do 

HARRISON COUNTY. 

J. B. Strond Mar. 31, 1876. W. L. Hailey.. Mar. 14» 1876^ 

Wni. Roy Mar. 16,1876, T. S. Buchanan April 18,1876. 

Geo. A. Godfrey Mar. 14, 1876. E. B. Blalock Dec. 28, 1876*- 

* HAYS COUNTY. 

€. W. Grooms April 18. 1876. J. M. Breedlove. April 18, 1876. 

H. G. Little do L.McKellar do 

HENDERSON COUNTY. 

Jesse Packwocd: April 18, 1876. John A. Walker April 18, 1876. 

J P. Gassett do T.Y.Taylor do 

Cornelius Browning ... do L. D. Stringer^ April 19, 1876. 

Jeff. E. Thompson July 3, 1876. S. S. Corzine Nov. 13, 1876.. 

HIDALGO COUNTY. 

Jiose Maria Mora Mar. 27, 1876. Manuel Anaya April 18, 1876.- 

John B. Bourbois Mar. 27, 1876. TeodosioMunquia Mar. 28, 1876. 

N. H. Evans Oct. 3, 1876. 

HILL COUNTY. 

H. N. Spooner April 18, 1876. W. P. Pardne April 18, 1876.^ 

Levi Childress do Jesse Hays do 

W. D. McFarland.., do 

HOOD COUNTY. 

Wray Happingl April 18, 1876. N. J. Gardner April 22, 187& 

Jesse Walton May 13, 1876. H. T. Berry April 18, 1876^ 

A. T. Howell..^ May 19,1877. E. A. Boyett Aug. 13, 1877.^ 



* Kesiffned August 14, 1876,- f Resigned June 10, 1877. • 

I Ircft the county.. $. Resigned November 18, 1876- - 

II KesignedMay 19,, 1877*^ 
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HOPKINS COUNTY. 

NavM, When qualified. Name. When, qualified. 

Lewis Starr. April 18, 1876. T. L. Simmes. April 18, 1676. 

William Gray do H, E. WHliams do 

O. C. McCoy April 25, 1876. A. J, Lowe April 19, 1876. 

D. S. Weaver. April 18, 18/6. 

HOUSTON COUNTY. 

W. J. Foster. April 18, 1876. D. H. Edens April 18, 1876. 

Z. B. John do C. M. Monday do 

Samuel H. Sharp do Thomas A. Taylor. Aug, 24, 1876. 

J.A. Barbee Feb. 13,1877. W. A Champion Feb. 17,1877. 

HUNT COUNTY. 

John J. Nicholson......April 18, 1876. Samuel P, Moore April 18, 1876. 

Nat Parker. • do A, H, Hefner do 

H. H. Wood do J. M. Clinton Feb. 11, 1877. 

JACK COUNTY. 

James Perret April 18, 1876. Abraham Perret April 18, 1876.. 

L. H. P»uit do W.L. Thomas. do 

William Scott. do 

JACKSON COUNTY. 

j; M. Haley April 18, 1876. A. Baker* April m, 1876. 

P. P. Autnam ..May 9, 1876. M. H. Slaughter .Oct. 10, 1876. 

JASPER COUNTY. 

Henry Rolph April 18, 1876. Thomas Gilbratht April 18, 1876, 

B. J. Bean.« do Albert Nautzet do 

John Morse Dec. 29, 1876. A. S. Beek. ...... .^ June 12, 1876. 

JEFFERSON COUNTY. 

W. L. Rigsby April 18, 1876. G. F. Block April 18, 1876. 

Benjamin Granger. April 25, 1876. Simeon Broussard do, 

JOHNSON COUNXIS. 

James G. Hix April 18, 1876. Allen N. Wilbanks April 18, 1876. 

Samuel Hughes do Samuel B. Killough*** do 

J.H.Boyd do 

KABNES^ COUNTY. 

G. W. BrownJ April 18, 1876. John Kiih'nel April 18, 1876. 

John D. Hutcherson... do Charles H. Skiles. Oct. 7, 1876. 

A. D. Esrans do W.Ji Sealed Dec. 2, 1876. 

J. C. WilsonJ JLpril 26, 18T7. J. A. Addington April 20, 1877. 



* Resigned July 26, 1876. f Resigned Juie 1, 1877. 

X Resigned November 27„1876. ^ B^igned. 
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KAUFMAN 
NavM, When qualified, 

E. E. Douglas April 18, 1876. 

F. A. Dulaney do 

J. W. Dicksont ^. do 

James S. Bains do 

W. O. Johnson July 31, 1876. 

W. C. Hallonquist Mar. 28, 1877. 

KENDALL 

Adolph Zoeller April 18,1876. 

John W. La whom do 

E. A. P. Toepperwein..Feb. 13, 1877. 

KERR 

WUliam P. Hughes Apiil 18. 1876. 

Thomas Ingenshutt... do 

KIMBLE 

R. P. Condon April 18, 1876. 

K. P. Anderson do 

J. W. Owens do 

KINNEY 

W. W. Amett April 18, 1876. 

George Miller.^ April 25, 1876. 

William B. Hudson April 18, 1876. 

G. E. Hallidayll Jan. 4, 1877. 

Joseph E. Therrell^...May 3, 1877. 

LAMAR 

B, P. Fuller April 18,1876. 

Ed. Skidmore do 

John Maxwell do 

LAMPASAS 

John S. Brawn April 18, 1876. 

W.C.Shaw do 

Matthew Roach do 

LAVACA 

.Tesse Green April 19, 1876. 

T. A. Arnold* April 25, 1876. 

E, M. Warks.. April 19, 1876. 

Pat May do 

H. B. Myers Not. 1.3, 1876. 

E,P. Noble, sr. July 13, 1877. 



COUNTY. 

Name. When qualified. 

John B. Newberryt. April 18, 1876. 

D. H. MaUory*.. do 

James M. Green. do 

James R. Bridges June 16, 1876. 

Seaman Field Feb. 2,1877. 

A. L. Self. .May 1, 1877. 

COUNTY. 

Frederick Hof hing — April 18, 1876. 

Theo. Wiedenfeld do 

Frederick Ebell Feb. 27, 1877. 

COUNTY. 

William D. Drown April 18, 1876. 

John G. Welch do 

COUNTY. 

William B. Meeks Not reported. 

John A. Miller ». do 

J. C. Price «. April 13,1876. 

COUNTY. 

J. E. Therrellt April 18, 1876. 

George Schwanderer$ do 
William L. Goodman, Aug. 19, 1876. 
W. S- Henningway ...March 5, 1877. 

COUNTY. 

John L. Fowler April 18, 1876. 

W. J. McGowen do 

COUNTY. 

S. T. Bright 1 April 18, 1876. 

J. R. Townsen do 

O0CJNTY. 

W. D. Watson April 19, 1876. 

C. C. HaynesIT do 

J.J.M. Woodly.. do 

J. W. Reese**. Aug. 28, 1876. 

D. E. Hicks Dec. 11, 1876. 



*Be8igned. 

\ Resigned December 28, 1870. 
II Resigned February IS, 1877. 
>* Resigned November 18, 1876. 



i Deceased. 

$ Resigned June 89, 1876. 

% Resigned July 1, 1877. 
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LEON COUNTY. 



Name, When, qualified. 

Bruno Durst April 18, 1876. 

James Byrnes do 

J. L. Perry Aug. 18,1877. 



Name, When qualified, 

Ajaon Barnes April 18, 1876. 

E. J. Odeu do 

E- A. Powell do 

J. J. Dotson Aug. 28,1877. 

LIBERTY COUNTY. 

M. Steasoff April 18, 1876. B. F. Ellis, jr AprU 18, 1876. 

A.Isaacs do B.F. Warring* do 

J. M. Cavanaugh do A. J. Abshier Feb. 12,1876? 



LIMESTONE 

L, G. Aspley April 18, 1876. 

G.S.Gregory .* do 

J.L. Conaly do 

W- E. Doyle. do 

LIVE OAK 

Q.W.Jones April 18, 1876. 

Pat. Murphy do 

Z. H. Osborue do 

LLANO 

Samuel P.May April 18, 1876. 

G.L. Hickman do 

LEE 

J. A. Nisbet April 18, 1876. 

T. I. Edwards do 

m'culloch 

L. D. Crittendent May 6, 1876. 

John P.Fonda Sept. 7, 1876. 

A. J. Carpenter Aug. 22, 1876. 

m'lennan 

E.P. Massey April 18, 1876. 

F. M. Makeys Mar 15,1876. 

A. H. Grain do 

m'mullen 

& F. Dixon Jan»y 5, 1877. 

Charles Forrester do 

MADISON 

C. J. Booth .April 15, 1876. 

Thomas A. McDonald.. April 18, 1876. 
W. T. Hardee April 25, 1876. 



COUNTY. 

T. B. Wharton April 18, 1876. 

B R. Tyus do 

Henry Wageman do 

COUNTY. 

S. W. Lewis April 18, 1876. 

J. W. Ramey do 

COUNTY. 

Isaac B. Maxwell April 25, 1876. 

F. M. Bourland April 18, 1876. 

COUNTY. 

L. Burgdorft.. Not reported. 

Tom Arendal April 18, 1876. 

COUNTY. 

T.J. Creech April 18, 1876. 

M.E. Cox do 

COUNTY. 

A. D. Mass April 18, 1876. 

W.G.Boyd do 

E.T. Cox do 

COUNTY. 

John Hill Jan'y .5, 1877.. 

J. F. Linden Aug. 1, 1877.. 

COUNTY. 

R. A. Rhodes April 18, 1876. 

H. B. Cobb do 



* Deceased January 1877. 
\ Resigned. 



+ Deceased. 
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MABION COUNTT. 
Name, When qualified, Name, When qualified^ 

E. R. Raglin „. Aprl 18, 1876. Samuel J. White^ April 18, 1876. 

C. C. Biokford do G. S. H. Grayson do 

George W. Wood „ do A. Fitzgerald Nov. 22, 1876. 

MASON COUNTY. 

CoDrad Simon April 18, 1876. Fritz A. Grote April 18, 1876. 

D.A. Parisb May 18,1877. C. G. V¥ood Not reported. 

MATAGORDA COUNTY. 

Joseph Nolte- April 18, 1876. A. B. Bronson .May 1. 1876. 

J. G. Rttiney do PertilU Jj*te April 26, 1876. 

Horace Yeamans „ do • 

MAVERICK COUNTY. 

F. C. Dell April 18, 1876. Frauk R. Lehman April 27, 1876. 

F. A. Zorn* Nov. 17, 1876. Frank WiUiams June 4, 1877. 

MEDINA COUNTY. 

Valentine Uaass. April 22, 18/6. John T. Braten.. May 8, 1876. 

H. J. Richay April 27, 1876. R. S. Ragsdale AprU 15, 1876. 

MENARD COUNTY. 

C. M. Hnhbell April 18, 18:6. Oscar Splitgarher April 18, 1876. 

James Hamilton do D. M. Basham do 

James Moorkins Jnly 31. 1876. 

MILAM COUNTY. 

C. Homant- April 18, 1876. Jtisi^er McKinney April 18, 1876. 

W. D. Hill do John C. Crank do 

A. H. Bor«s April 19, 1873. R. R. Cookt do 

James Peeler. Jan 18,1877. J. H Kilpatrick May 16,1877. 

MONTAGUE COUNTY. 

J. C. Stephens April 18, 1876. Rando'ph Cook April 18, 1876. 

J. F. Bellows do C.J. Hale do 

U. J. Wagnon May 1, 18/6. Wa?<^^ei S. Thurston ...April 16, 1877. 

MORRIS COUNTY. 

John A. Heimant April 1^, 1876. David B. Sorrells April 13, 1876. 

John R. Powell do S. P. Ponnders do 

MONTGOMERY COUNTY. 

L. S. McKee April 18, 1876. Dav^d A. Wiggins April 18, 1876. 

C. D, Lacy$.....^ do Edmund A. Liuton do 

J. H. Bay Dec. 4, 1876. B. H. Nash Nov. 17, 1876. 



♦ Resigned May 15, 1877. + Deceased. 

X Resigned November 13, 1876. $ Bondsmen gave him up and displaced. 
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NACOGDOCHES COUNTY. 
Name, When qualified Name. When qualijied, 

-Joel Durham April 18, 1876. Jesse J. Watkins April 18, 1876. 

William L. Tynes do Joseph W. Little* do 

. John W. Miii-ph do John C. Fall Oct. 20, 187G. 

W. T. Caver «.Dec. 4, 1H76. O. P. Fears do 

NAVARTXO COUNJJT. 

Thomas J. Haynes April 18, 1876. J. R. Ransom April 18, 1876. 

O. W. Stone do J. A. Scalest do 

TT. H. Marsh do T. L. Swink April 29, 1876. 

NEWTON COUNTY. 

Spencer H Matthew8..April 18, 1876. Allen Woods May 1, 1876. 

H«nry T. Wilson do J. D. Youngblood May 3, 1876. 

NUECES COUNTY. 

Cornelius Cahill April 18, 1876. William G. Rhew April 24, 1876. 

E. N. Gray Feb. 26, 1876. James Fullerton April 16, 1876. 

Samael T. Stevenson..Julv 5, 1877. 

ORANGE COUNTY. 

A. H. Caufield April 18, 1876. A. B. Lyons April 18, 1876. 

«. C. Gravett April 22, 1876. 

PALO PINTO COUNTY. 

E. K. Taylor. April 18, 1876. S. M. Swearingent Not reported. 

W. F. Montgomery do D. H. McLnre May 21, 1877. 

W. E. Wade do R. W. Pollard Ang. 13, 187^. 

Jacob Swank Aug. 24, 1876. 

PANOLA COUNTY. 

T. E. Boren April 18, 1876. R. A. Craig April 18, 187«. 

G. S. Geter do James W. Carter. April 29, 1876, 

E.G. Knight May 6, 1876. Anderson Robe April 18, 1876. 

John A. Leslie April 18, 1876. S. P. Page .-• do 

PARKER COUNTY. 

John W. Squyres April 18, 1876. J. L. Mattock April 18, 187t». 

Stephen Jewell do James Barnett do 

D. W. Wristeu do 

PECOS COUNTY. 

Faustina Lufau April 18, 1876. Francisco Garcia April 18, 1876, 

Guadalupe Carrasco... do Antonio Mata do 

EmelioSavedra do M. B\ Corbett Nov. 21,1876. 



* Eesigned. f Eesigned December 26, 1876. 

t Moved from district. 
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POLK 

Name, When qualified, 

W. H. Matthews* April 18, 1876. 

M. T. Hickman do 

S. W. Lockhart, sr do 

J. M. Calliham Nov. 14,1876. 

presidio 

Jacob Morrow May 16, 1876. 

fiegundiao Lujan^ Not reported. 

Daniel Murphy IT do 

Wm. M. Ford May 16, 1877. 

Samuel Terrell Not reported. 

RED RIVER 

James T. Fleming April 18, 1876. 

John A. Frauklio do 

T. M. Harris do 

Wiley \V. Giddens do 

REFUGIO 

Thos. Cannon** April 15,1876. 

Hugh Red do 

ROBERTSON 

W. J. Purdom AprU 18, 1876. 

S. F. Neely May 1, 1876. 

J. M. Joiner April 18, 1876. 

ROCKWALL 

John Biitler April 18, 1876. 

J. W. Peyton do 

RUSK 

W. P. Davis April 18, 1876. 

F.H. Garrison do 

B. B. Lyles do 

D. M. Deasou bept. 11, 1876. 

RAINS 

A. C. Gee April 18, 1876. 

II. H. Justice do 

SABINE 

L. Arthur April 18, 1876. 

F. Berryinan do 

L. F. Glover May 27, 1876. 

J. W. Smith Feb. 13, 1877. 



COUNTY. 

Name, When qualified. 

Wm. P. Rogerst April 18, 1876. 

L. P. Jordan do 

T. R. McCraryt June 18, 1876. 

Thos. L. Freeman Feb. 16, 1877. 

COUNTY. 

Larkin Landrnm May 12, 1876t 

J. W. Spencerll Not reported. 

S. R.Miller do 

Richard C. Daily April 19, 1877. 

COUNTY. 

Wm. A. Maulden April 18, 1876. 

JohnK. Rogers April 22, 1876. 

James Burues do 

J. T. Peak April 18, 1876. 

COUNTY. 

George Irvine April 18, 1876. 

COUNTY. 

David P. Gay April 18, 1870. 

John G. Reeves April 18, 1876. 

J. T. Young do 

COUNTY. 

T. W. Yeary April 18, 1876. 

J. E. Snerwood do 

COUNTY. 

J. C. Spiuks April 18, 1876. 

Isaac Lawler du 

P. H. Tally Sept. 26, 1876. 

COUNTY. 

H. H. Deaton April 22, 1876. 

P.T.Taylor May 6, 1876. 

COUNTY. 

R. J. Dickeytt April 18, 1876. 

C. M. Bennetttt do 

W. T. Ellington Jan. 18, 1877. 



* Resigned February 12, 1877. 
\ Resigned November 18, 1876. 
II Resigned February 20, 1877. 
•* Resigned August 27, 1877. 
XX Resigned February 18, 1877. 



i Resigned June 1, 1876. 

$ Resigned February 18, 1877. 

IT Resigned May U, 1877. 

-H- Resigned February 13, 187T, 
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SAN AUGUSTINE COUNTY. 

Name. When qualified, Name, When qualified. 

A. C. Holmes April 18, 1876. F. W. Saunders April 18, 1876. 

Thomas Hud t do B.J.Lewis do 

T. B. Barker do 

SAN PATRICIO COUNTY. 

John Ryan April 18, 1876. John H. Paschal April IB, 1876. 

J. L. Green* do 

SAN SABA COUNTY. 

J. W. Thomas April 18,1876. J. D. Cunningham April 18,1876, 

David Han n a do Wm. Alexander do 

John McNeil do T.D.Dawson do 

8HACKLEFORD COUNTY. 

J. P. Lasleyt April 18, 1876. J. C. Simpsont April 18, 1876. 

J.N.Browning do E.L.Walker do 

J. Wallach* Mar. 20, 1877. Edgar Rye May 15, 1877. 

SHELBY COUNTY. 

J. S. Gholston April 18, 1876. W. A. McKenzie May 1, 1876. 

K. W. Field May 1, 1876. L. M. Truit do 

J. P.Soape$ do P. N. Bentley Dec. 4, 1876. 

Wm. D. EUington Dec. 18, 1876. Thos. McKnight|| May 18, 1876. 

SMITH COUNTY. 
C. W. Matthews April 18, 1876. John O. Collier April 18, 1876. 

B. W. Thompson, sr... do M.S.Taylor do 

John S. Jackson do 

STARR COUNTY. 

Hermene. Henejosa April 18, 1876. Martin de la Fueute ..April 22, 1876. 

Domingo Vela do H. S. Pearce|| May 8, 1876. 

Sam. J. Stewart Aug. 15, 1876. 

STEPHENS COUNTY. 

C.T.Parker June 1, 1876. Ellas Lovette June 1,1876. 

S. T. Pepper Feb. 26, 1877. W. C. Scott do 

H. H. Nuunir June 1, 1876. T. W. Byers Feb. 26, 1S77. 

J. H.Hightower April 9, 1877. 

SOMERVELL COUNTY. 

Clifton Scott April 18, 1876. H. Stephens** April 18, 1876. 

J.J.Matthews do W. H. Barker do 

James West July 18, 1876. 



* Left the county. + Resigned November 27, 187(). 

X Resigned March 27, 1877. i Resigned November 15, 1870. 

11 Resigned. T Resigned February 27, 1877. 
** Resigned June 5, 1877. 
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SAN JACINTO 
Name, When qualified, 

James N. Harris* April 18, I87a 

Thomas J. Coopor do 

Jacob Dishoiigh* April 26. 1876. 

Thos. W. Billiu|?8ley...Juu« 15, 1877 
TARRANT 

A. G. McClure April 18, 1676. 

Elihn Newton do 

W. H. H. Moore do 

W.D.Harris do 

TITUS 
William J. Johnson ...April 18, 1876. 

C. D. C. Fishback do 

TRAVIS 

A. Brown April 18, 1876. 

FJ^TegenoL. do 

G. G. Riicker.,. do 

Tiif Johnson do 

J. P. Smith Feb. 14, 1877. 

TRINITY 
J. D. Foster! ^ipril 19, l'S76. 

D. F. Uichard8on$ do 

C.B. Womlir Sept. — , 1876. 

K. R. Bhickshead Dec. — , 1876. 

W. D. Shaw do 

TYLER 

W. D. Kincdid April 18, 1876. 

W. I. Stewart do 

John H. Mayo do 

TOM GREEN 

John B. Vince* April 18, 1876. 

A. O. Doherti* do 

William H. Tomblin...Dec. 27, 1876. 

UPSHUR 

J. J. Lyons April 18, 1876. 

J. L. Fore do 

J. C. Howard do 

W. W. Fnlkersou* Not rrporte.l. 

E.J. Glover Feb. 17,1877. 



COUNTY. 

Name, When qualified, 

Samael B. Standley ...April 18, 1876. 

Thos. H. Snow^ A|iril 24, 1876. 

J. VV. Thompson.. Nov. 14, 1876. 

COUNTY. 

George W. Jopling.....April 18, 1876. 

T. E. Cross« do 

F.E.Tyler do 

James Grimley do 

COUNTY. 

William T. Smith AprU 18, 1876. 

W. T. Presley May 29, 1876. 

COUNTY. 

T. C. Wilbern April 24, 1876. 

James Neil.. April 18, 1876. 

J P. McArthur do 

P. G. Leech Deo. 11, 1876. 

COUNTY. 

S. J. Rogerst April 18, 1876. 

J. T. Gatesll do 

William Rogers** Nov. — , 1876. 

J. W. Hamilton \ng. — , 1876. 

T. D. Stanford Not reported. 

COUNTY. 

Jos>ah Swearingin Not qualified. 

D. E. Tompkins April 18, 1876. 

D. A. Kirkland Not reported. 

COUNTY. 

J. G. Prinsser April 18, 1876. 

A. P. Baze do 

COUNTr. 

A. Johnson* May 2, 1876. 

Thomas Cranfield April 18, 1876. 

I. S. Stephens Ang. 15, 1876. 

Virgil L. Kilgore April 18, 1877. 



♦ Resigned. 

I Resigned l>ecembcr 4, 1876. 

II Resigned September 20, 1876. 
** Be^gned December 4, 1876. 



+ Resigned September 22, 1876. 

$ Resigned July CI, 1876. 

IT Resigned November 13, 1876. 
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UVALDE 
Name, When qualified. 

R. T. Creigler April 24, 1876. 

Earnest Weigler April 18, 1876. 

O. E. Mansfield do 

Stephen Goodman do 

VAN ZANDT 

J. H. Kellte* April 18, 1876. 

Clayton Williams do 

John Cothran do 

J. H. Wilhite Nov. 17, 1876. 

E.N.Eubanks April 3, 1877.' 

VICTORIA 

C. a Hall April 18, 1876. 

«Q. Davidson^ do 

S. W. Hill do 

WHARTON 

M. D. Si mpsoB || Not reported . 

Aaron Lee do 

P. H. Peftey Jan. 20, 1877. 

Henry T. Compton July 21,1877. 

WALLER 

R. E. Hannay April 18, 1876. 

T. S. Pinkney do 

Dennis Starks (col) do 

WILLIAMSON 

A. W. Morrow April 18, 1876. 

James 0. Ward....^ do 

William E. Bonchelle.. do 

Samuel M. Slaughter... do 

J. M. Napier Sept. 21, 1876. 

WALKER 

J. S. Besrer April 18, 1876. 

D.D.Holland do 

J. F. Burnet April 22, 1876. 

S. T. Barnes Oct. 9, 1876. 

WASHINGTON 

J. W. McCowD April 18, 1876. 

T. O. Hynes do 

T. H, Lipscomb «. do 



COUNTY, 

Name. When qualified, 

J. P. Rheimer Not reported, 

J.J.Simpson do 

Alex. Marshall April 24, 1876. 

COUNTY. 

E.P.Pridmoret April 18, 1876. 

J. W. Glowers do 

J. M. Burns Aug. 2, 187^. 

P. L. Parkert Nov. 8, 1S76. 

COUNTY. 

E. M. Phelps April 27, 1876. 

J.M. Edgar May 7, 1876. 

COUNTY. ^ 

C. I. B-^.ttlell April 18,1876. 

W. D. Callawayll do 

H. J. Schley Jan. 12, 1877. 

COUNTY. 

Reuben Morris May 6, 1876. 

Edwin Waller, jr May 1, 1876. 

John M. Pinkney Nov. i:^, 1876. 

COUNTY. 

James H. Fanhim April 18, 1876. 

W.A.Smith do 

H. M. PrattTi do 

G.R, Booth** do 

E.R.Hyland Oct. 17, 1876. 

COUNTY. 

R.M. Bankhead April 18,1876. 

H. W. Fisher do 

J.B.TaylorIt do 

G.D.Tomkine do 

COUNTY. 

I. M. Oniers April 18, 1876. 

B. H.Watson do 



* Resigned September 22, 1876. 
J Resigned February ifl. 18/6. 
II Resigned. 
** Resigned October 18, 1876. 



+ Resigned July 7, 1876. 
$ Resigned Feteruarj 15, 1876. 
IT Resigned September 5, 1876. 
a Resigned October 9, 1876. 
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WEBB COUNTY. 
KafM. When qualified, Name. When qualified. 

I^wis Tellefi* AprU 18, 1876, Bartola Moreno April 18, 1876. 

Jose A. G. Navarrot ... do S. M. Jarvis. do 

J. M. Rodriguez Mar. :J, 1877. T. K. Audcrson Sept 4, 1876. 

WILSON COUNTY. 

W. H. Honght April 18, 1876. M. C. Herrera April 18, 1879. 

P. 8. Warren do James M. Bird do 

JamesL-Dial do W.K.Fly May 1,1876. 

Oeo.W.Moody$ do C. H. Waldo Feb. 13,1877. 

John KMcMullec Feb. 14, 1876. 

WISE COUNTY. 

James Scarborongh ...April 18, 1877. E. Farrington April 18, 1876. 

Adam Johnson April 30, 1876. B.F.Banks do 

C. C. Leonard AprU 18, 1876. 

WOOD COUNTY. 

T>. W. Hatchings April 18, 1876. J. H. New8om|| April 18, 1876. 

J.C.Mapes do J.J.Kennedy do 

T.B. Wells do A. Morrison do 

J. E. Word Nov. 4, 1876. 

YOUNG COUNTY. 

John A. Lafferty April 18, 1876. J. M. McBrayer April 18, 1876. 

Geo. W. GuinnH do Thomas Bradwell May 8, 1876. 

J. A. Ledbetter Feb. 27, 1877. 

ZAPATA COUIJtY. 

D. A. Seely April 18, 1876. Manuel Ma. Uribe April 18, 1876, 



♦ Resigned February 27, 1877. + Resigned August 16, 1876. 

X Died February 10, 1877. $ Resigned February 8, 1877. 

II Resigned. IT Resigned February 16, 1877. 
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LIST OF NOTARIES PUBLIC 

Appointed by the Governor, by and with tbe «idvice and consent of 
two-thirds of the Senate during the session of the Fifteenth Legis- 
latare of the State of Texas. 

(See »upra, 43, J 19, d-f. ) 

Anderson County — George W. Angle, Benjamin Parker, John Y. 
Gooch, W. A. Miller, G. W. Hudson. 

Angelina County— J nmes G. McKnight. 

Atascosa County — Wright Williams, John Campbell. 

Anstin County — T. J. Eidman, John H. Crancher, F. PeteiB, W. 
B. Wilte, J. H. Catlin, sr., Nehemiah Cochran, John W. Lott, Jas- 
per N. Daniel, J. C. Sutton. 

Aransas County--W, W. Dunlap, C. F. Bailey. 

Bastrop County — W. A. Highsmith, John P. Jones, Reth W. 
Briggs, Robert P. Jones, R. L. Upsha;r. 

Bandera County, none. ** 

Bee County— George Craven, Thomas J. Winn, R, H. Gillette, 
Julian J. Swann. 

Bell Oown^— George W. Tyler, Samuel J. Brown, R. T. Elliott, 
J. H. Scales, lu W Caldwell, W. E. Bradford, J. B. B. Supple, R. 
H. Taylor, Edward T. Rucker, Isaac H. Law.ton,^H. H. Parkerj J. 
T. Beach. 

Bexar County— George W. Caldwell, Edward Miles, Henry L. K,i^ 
daz, Anton Gu^ger, W, H. Young, Xouis Giraud, John A. Eraser, 
George W. Bartholomew (resigned June 8, 1877), P. H. Ward, Elia* 
Edmonds, Jam«s L. Trueheart, B. F. Kelly, John Eckfovd, Hcnt j 
Weir, H. P. Howard, John Rosonheimer, W. G. M. Samuel, John 
Humphrey. 

Blanco County— A. W, Mousand, John L. Crain. 

Brazos County— A. C. Brietz, J. P. Ayres, J. D. Thomas, J. A. 
Bnckholts, S. R. Henderson, W. G. Taliaferro, J. G. Anderson, B. 
F. Lemon, H. D, Lawless. 

Basque County — F. M. Browning. 

Bowie County— Ij. C. DeMorse, G. D. Dalby, Thomas W. Hooks, 
J. H. Smelser, W.J. H. Brinsing, C. L. Pitcher. 
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Brazoria County— W. MoMaster, W. Fort Smith; J. P. Bryan, J. J^ 
Thiiriniin, Anthony Metcalf. 

Brown County-^ohn Y. Rankin, P. M. Thurmond. 

Burleson County— M. H. Addison, N. M. Thornton, Thomaa G.- 
Thompson, W. H. Jenkins, J. C. Womble. 

Burnet County — J. W. Posey, E. J. Moses, C. C. Stewart. 

Caldwell County —C, P. Collins, James A. Wiley, H. McLester. 

Calhoun County— WiWiAm S. Chicke^tcT, C. W. Short, J. Cahn, W. 
C. Edwards, John Boen>er^ James McCappin. 

Cameron County— Wi]\ieim M. O'Leary, Jesse Dennett, H. L. How- 
lett, J. VV. Brndrord. 

Camp County— G. M. Dinkle, W. D. Credille. 

Cass County— E. A. Allday, C. Palmore, William E. Duncan, Jobu 
Norwood, G. C. Harrison, William H. Carlton, J. H. Perdue, J. C. 
Iliitchisoii . 

Chambers County — P. A. Huffman, James Armstrong. 

Clay County— J. E. Jordan, T. B. Reese, John W. Cook, L. C. Bar- 
rett, W. W, H. Lawrence (left the county). 

Cherokee County — J. A. Templeton, E. L. Gregg, F. W. Bonner, 
J. F. Teipileton, F. R. Gilbert, S. A. Bloomfield, James M. Wiggins. 

Collin County— A\ex. Berry, J. M. Wilcox, J. C. White, T. B. Wil- 
son, James Thompson, F. Emmerson, A. T. Robertson, Martin 
Lewis, J. H. McCallon, H. C Overaker, J, A. Aston, J. S. Wilson. 

Colorado County— iieorge McCormick, J. C. Kindred, f). W. Jack- 
son, J. F. Leindecker, H. C. Everett^^ William Schoellman, J. D.^ 
Roberdean, French Simpson. 

Comal County — Fred Hanipe, C. A. Groos. 

Coleman County— D. A. Sinclair. 

Comanche County — C. B. Mason, N. Yarbrough, George E. Law- 
rence, J. W. Hill, E. L. Shropshire, Arthur J. Pilgrim, R. T. Childb^r 

Cooke County— W, 0. Davis, E. A. Blanton, J. M. Monroe, Joba- 
Wilkins, John Wilburn, C. C. Potter, John T. WAlker, Henry C. 
Dent. 

Coryell County— J, F. F. Doherty, W. E. Weaver, G. A. Strick- 
land, J. A. Rawles, S. D. Lacy, W. E. Oakes. 

Dallas County — Richard Morgan, John M. McCoy, J. H. AllbrettoDr 
R. A. Roberts, D. W. Adams, Julius Roger, C. H, Patrick, J. H^ 
Swindells, William Harris, T. D. Coats, T. M. Hammond, J. D. 
Stephens, Alfred H. Benners, Charles F. Tucker, A. H. Steagall, Br 
W. Goldthwait, E. G. Bower, William Sproul, J. J. Cox. 
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. Delta County— James M, Browu, J. B. SimpsoD. 

Denton County— A^ C, Nance, F. H. Dix4)n, John Bacon, W. M^ 
I>aveiipoir, John Collier, John Kuddel, J. W. Jagoe, F. M. Yates, 
Juiues Eads, Benjamin Moss, John (jr. Sniithson, 8. B. McQuiun. 

De Witt County— C. C. Howeitun, C. G. Hartraan, J. D. Terrj,. 
Rudolp Klebui^, John Butledge, Fied Schewitz. 
Duval county lias no notaries. 
Eastland County — D. B. Copley, Peter Davidson. 

Mlis County— il, G. Phillips,. S. C. McCormick, John C. S. Baird, 
W. J. SCoLes, W. T. M. Dickson, J. C. Wilson, G. CPailis, Albert 
Laugley, J. N. Paggett, R. M. Wyatt, E. C. Newton, Elbert Newton. 

£1 Paso County — Joseph Scbutz. 

Erath County -G, W. Gentry, S. D. Berry, J. IX St. Clair. 

Falls County — W. W. Hazlewood, J. R* McDonald, Leonard Ma- 
gee, J. R. Dickinson (resigned August 29, 1877), George A. Hodges,- 
James C. Guiiherjr., J. T. Somerviile. 

Fannin County — F. D. Stewart, A. B. Scarborough, R. M. Lusk,. 
Francis M. German, James C. Evans, Sam J. Galbraeth, W. E. Dai- 
ley, sr., Joiin L. Blair, J. R. Ryan, Thomas D. Kenedy, J. M. Hoard,- 
H. H. McLendon, Charles Doss, H. L. Parmalee. 

Fayette County — E. C. Phelps, W. S. Chunn, A. Henderson, Chas. 
Bruuuer, Herrman Meyer, G. W. Scallorn, A. F. Darnwell, A. B. 
Kerr (resigned December 18, 1876), C. Amberg, Neil Robinson, A. 
Haeduset, A. 1). Paulns. 

Fort Bend County— J, W. Parker, J. M. Weston, Robert J. Calder^ 

Franklin County— John Gray, W. T. Gregor, Thomas Rouee, T. 
W. Templeton. 

Freestone County— F, G. Gallett, J. T. Steward, Robert Mayes, T. 
J. SheflBeld, H. P. Daviss, F. B. Looney. 

Fiio connty has no notaries. 

Galveston County — James Sorley, James Hickey, Alexander Samp- 
son, C. M. Mason, Henry C. Mayer, Samuel Boyer Davis, John J. 
Harcourt, Robert T. Byrne, Charles B. Gardener, Henry Sayles, E, 
P. Albritton, W. R. Johnson, W. M. Jerdone, John C. Walker, D.T. 
Holland (resigned December 29, 1876), J. Stewart Cleveland, Joh»» 
Adriance, jr., E. S. Fletcher, J. Lovenberg, Oscar E. Finley. 

OiUespie C7ou7i^^— Chris. C. Callan, Julius Schuhardt. 

Qoliad Countyr—R. F. Wilkinson, E. Parkinson. 
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Qonzalea County--A, T. Touns, W. S. Fly, Thomas H. Spooner, L.. 
H. Planck, Samuel T. Winston, J. L. Lamkiu, W. F. King, James 
Wheat, J. C. Gillespie, S. if. Woldie, J. M. Cox, W. B. Frederich, 
William Lott. 

Grayson Cotew/y— Thomas W. Randolph, James Paxton (resigned 
August 29, 1877), J. M. Cook, S. T. Fontaine (left the countj), C. L. 
Jordan, A. H. Coffin, 8. S. Tears, Samuel Savage, John Givens, M. 
G. Brush, G. Y. McKinney, B. F. Barrett, E. H. Kinslow, J. R. Jeter, 
G. W. Porter, John M. Wilson, J. W. Givens. 

Orimes County — J. M. Freeman, J. IL Wilson, Benjamin Goodrich, 
W. J. Calloway, J. E. Tengue, 0. B. Caldwell, P. C. McKee, B. M. 
B. Tucker, George E. White, J. W. Mayfield, W. W. Meachem, H. 

D. Patrick, John R. Kennard. 

Guadalupe Counfj/- Samuel L. McCulloch, Asa J. L. Sowell, A.M. 
Erskine, E. F. Batte, S. M. Holmes, Oscar Starke. 

Gregg County — John T. Gilgore, C. F. Witherspoon, E.S.Terry. 

Hamilton County^J, A. Eidson, L. K. Billingsly, J. C. Gouldy 
(resigned August 22, 1876). 

Hardin county has no notaries public. 

Harris County— R. A. Giraud, B. F. McDonough, A. W. Spencer, 
Thomas H. Conklin, J. R. Harris, Emille Semmler, Garrett Hard- 
castle, Samuel S. Ash, A. P. Tompkins, A. R. Masterson, F. M. Po- 
land, J. C. Kidd, A. L. Steele, James T. Ferguson, E. C. Stockton, 

E. P Turner, D. U. Barziza. 

Harrison County--R. P. Littlejohn, C. H. McGill, W. B. Cooke, A. 
R. Woodall, William A. Smith, R. R. Wright, A. T. Smith. 

Hays County — Isaac H. Julian, Edward R. Kone, Christopher P. 
Dai ley. 

Henderson County — R. J. Jennings, W. L. Faulk, R. F. Gore. 

Hidalgo county has do notaries. 

Hill County— D. A. Griffin, Joseph Cale, R. M. Elder, Sidney Files, 
R. M. Bayers. 

Hood County— T, J. Duke, Beiyamiu J. Tipton, W. H. Mil wee, F. 
E. Garland. 

Hopkins County—A. A. Henderson, W. Y. Box, W. D. Byrd, JoliQ 
Askew, R. S. Blythe, Wilson A. Green. Jesse M. Morris. 

Houston County— J&me» E. Bowman, B. F. Duren, William J. 
Chaffin. 
Hunt Caunty—J, B. Bounseville, T. G. Smith, W. R. Lane, Sam- 
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uel Davis^ S. R. Etter, Alonso Cnshmaiiy S. S. Weaver, W. C. 
Walker, B.R. WiUoo, J. H. Jernigan, D. W- Yeager. 

Jack County-^, M. Kogers, James EfBobiDSon. 

Jackson Cotinty—John S. Menifee, J. D. Owen, Jmnes W. Alien. 

Jasper Cawnty—W. W. Blake, T. J. Carrawaj, W. H. Ford, J. W. 
Sanders, James R. Lee. 

Jefferion County— A. Blonchet, Matk Wiesft, R.H. Leonard. 

JbhnBon County— Wm, M. Scurloek, J. M. Odell, H. J. D. Hen- 
dricks, R. M. Lpn, William Jack, J. F. Golding, Phil. T. Allen. 

Karnes County ^a,mes Calvert, L. D. Cook, E. Bzeppa, John 
Hutchinson, D. B. Butler. 

Kaufman (7own^— Robert C. DaniJby, V, M. Moorehonse, J. T. 
Smith, F. A. Waters, R. A. Terrell, L. H. Bryant, V. W. Grubbs, J. 
N. Dougherty, G. A. Buchanan, H. B. McCorkle^ J. T. Ayers. 

iTew^oZZ Cotcwfy— Henry C. King. 

Kerr county has no Notaries. 

Kimble county has no Notaries. 

Kinney 6'ou»%— Isaiah L. Martin, Laurent Oncntell, W. W. Lam- 
bert, 

Lamar County — J. E. Ellis. Henry Moore, Young Berger, W. F. 
Gill, J. P. Graham, Nat. P. Jackson,^ J. G. Dudley, U. Matheisen, 
Eugene Easton, L. H. Williams, Edward Collins,, J. J. Wilson, B. J. 
Patten, James McLong, J. E. Roberts, B. J. Baldwin, jr., Robert P. 
Mayo, M. W. Moody. 

Xtampasas County-^^, V. B. Sharks (resigned November 4, 1876), 
W. Chalk, A. G. Walker. 

Lavaca County— John Woods, William Saltwelle (resigned' May 1y 
1877), H, K. Jiidd, J. W. McGUI, W. B. lUiodes, A. W. Hieks. 

Leon County—W, R. Ellis, W. H. Holland, Ananias Green, A. D» 
B<iggs,H. B. Pruet(resigned MarcJi21,J877), J. H.jaeed. 

Liberty county has no Notaries. 

Live Oak county has no Notaries. 

Limestone County — James M. Love, H. W. Morgan, A. K. Jackson, 
W. J. Gibbs, A. C. Pendergast, A. Bam, N. L. Waller, J. R. Har- 
well, T. J, Gibson, J. A. Wright, Wm. D. Donaldson, J. 'C. Miu1;oo, 
W. P. Crown, J. W. Scale. 

Llano eounty, none. 

Lee County ^Wm, Burns, A. F. Rainwater, Wm. M. Scallorn, C. M. 
Scale, M. F. Alexander. 
LClO 
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McCuUoeh Counti^ — Charles Harcoart. 

McLennan Caunty—V, H.jpobertson, John T. Walton, J. P. Sur- 
Tatt, R. W. Davis, S. M. Johnson, W. C. Barnett, E. A. McKinney, 
D. A. Kelley, L. N. Brace, Tom C. Smith, James J. Moore. W. A. 
Taylor, 0. H. Leland, John L. Dyer, Reginald G. Pidcocke, Y. C. A. 
Rogers. 

McMallen county has no Notaries. 

Madison County— Bie Mahorner, John Vernon, Ed. Goree, J. M. 
Bennick. 

Marion County— George R. Beard, Wm. A. Walker, J. S. D. 
Weatherall, W. H. Cook, John H. Parsons, Louis B. Todd, Wm. E. 
Estes, John W. Lee, John D. Leland. 

Mason County — Henry M. Holmes, John 0. Menseback, George 
W. Todd. 

Matagorda County— Wm. C. Braman, Edgar Hawkins, John F. 
Holt. 

Maverick county has no Notaries. 

Medina County— J tLmen Panl, Charles De Mcntel. 

Menard County— J. J, Callan. 

Milam County— F. A. Hill, William L. Bailey, J. S. Perry, T. M. 
Treeman, W. E. Easterwood. 

Montague County^John H. Stephens, Wade Atkins, W. H. Grigs- 
by, John S. Love, W. D. Allen, A. L. Shoemaker. 

Morris County — Luke Giles. 

Montgomery County— R, R. Bell, William L. Rodgers, Charles 
Alinsler, L. G. Clepper, John L.Dnpree, Jacob M. Fullenwider, John 

:x. Scott. 

Nacogdoches County— CliAon Wells, James C. Swift, O. P. Fears. 
J. N. Buchner, B. W. Pye. 

Navarro County— John. D, Clark, 0. M.Stone, Ely H. ForemaD, 
Bryan T. Barry, D. B. Hartzell, J. C. Bartlett, H. A. Halbert, F. A. 
Reed, John H. Rice, B. F. Marchbanks, W. H. Wagley, L. B. Hay- 
Bie. 

Newton County— T. W. Ford, T. S. McFarland, H. F. Wilson, C. 
H. Nemitt. 

Nueces County-^ohn Vining, J. W. Ward, M. F. Gaffney, William 
A. Ball, George E. Conklin, E. A. Atlee, John S. Lynch, J. C. Ras- 
sell. 

Orange coanty has no Notaries. 
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Palo Pinto County— 0, W. Massie, Sara. P. HajneS; J, K. P. Shir- 
ley, William Veale. ^ 

Panola County — John M> Mays, J. N. Hays, D. Y. Gammago, S. S, 
Adams, Brook D^ Holhind, T, G, Allison, T. A. Cadenhead. 

Parker County— Gisovge A. McCall, C, L, Heifrin, B. F, Bran^ian. 

Pecos County — M. F. Corbett. 

Polk County— B. W, Hanry, C. G, Filze, 

Presidio County— 0, M. Keesey, William Russell. 

Bed Mver County — D. W. Cheatham, A. M. Taylor, A. P. Corley, 
R. C. Graves, John H. Beaty, J^araes H. Brown, F. M, Smith, F, M. 
Montgomery, A. B, Winston, W. H. Mauldin, J. H. Johnson, John 
Stiles. James H. C.atoti. 

Befugio C(m?it^--Elijah T, Morrow, Thomas Blaic, Edward S. At- 
kisson. 

Bohertson County — Wyndham Kemp, T. A. Menefee, W. T.Neale, 
J. A. Holland, Harrison Owen, George D. Haswell, Wm. P. Brown, 
William H. Davidson, W. A, Rumple, Thomas 0. Sampson (died). 

Rockwall county has no Notaries. 

Busk County— W, H. Hillem, J. L. Findlay, Thomas J. Goodwin, 
M. W. Pierson, George H. Matthews, J. B. HoUingsworth, William 
If. Garrison, John T. Maddox, B. H. Gibson, L. D. Stephens, A. G^ 
Johnson, Thomas H. Stell, G. H. Gould. 

Baines Cowniy — J, R. McMahon. 

Sahine County— S. D. Harp, R. P. Sibley, W. W. Weatherred, J. 
M. Borders. 

San Augustine Connty — Rufns Price, William A. McClanahan. 

San Patricio County — T. H. O'Callaghan. 

San Saba County t-J. Frazier Brown. 

Shackleford County — C. K, Stribling, R. A. Jeffries. 

Slielby County— J2imes P. Payne, D. M. Short, Sam. W. Weaver, 
Charles M. Hill, J. M. Hairgrov«. 

Starr county has no Notaries. 

Smith Connty — Allen P. Letchworth, T. James, John H. Bonner, 
Martin Jernigan, J. J, ^lynn, W. 0. Murpliy, John Dean, E. G. 
Littlejohn, John M. Castles, B. C. Rhome. 

Stephens County — J. S. Harlan. 

Somervell County — E. D. McCoy. 

San Jacinto County — E. A. Stocking, R. T. Robinson, L. A. Mc- 
Oowam. 
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Tarrant County — f . F. Benll, J. P. Lipeeotnb, A. J, CbamberSr 
Jesse Jones, J. S. Morris, J. J. Ingram, J. C. Scott, Thomas A. 
Nancer, Zane Oetti, J. R. St Olair, J. P. Smith, T. 0. Moody (died)y 

C. C. Curamiogs, M. J. Brinson, W. £. Kneeland, G. Nunee. 
TltuB f'ounty—D, R. Reynolds. 

Tyler County — J. M. Rotan. 

Travis County— I, G. Seftrcy (resigned November 28^ 1876), Jam^ 

D. Easton, Z. T. Pnlmore, W. C. Walsh, Fred Sterzing, Osceola 
Archer, Irving Eggleston, H. B. Barnhart, S. M. Berry man, James 
R. Johnson, W. S, Hotchkiss, J. W. Lawrence, P. De Cordova, Jas. 

E. Rector, S. A. Posey, E. W. Shands, W. P. Gaines, Oscar H. Cal- 
len, Edward Summerrow, Ed wax d De Normandie, 

Trinity County — J. P. Stephenson, J. P. Barnes, John W. Hamil- 
ton, Y. W. Randolph, T. D. Stanford, David Hamilton, W. M. Free- 
man, W. D. Shaw. 

Tom Grden county has no Notaries Pabtio. 

Upshur County— Vf. C. CnnlilPe, G. S. Hart, Gilbert Le^oy, W. B. 
Bailey. 

Uvftlde connty has po notaries. 

Yam Zdndt Counfy—J. G. Kirby, W. L. Haynes, J. C. WHgbt. 

Vi<itoria County^— J. S. Munn, A. B. Peticoias, Eugene Slblet, 0. 
L. Thurmond, Charles Le Sage, F. R. Pridham. 

Walker County— 3. W. Wilson, J. W. Allen, S. T. Barbs, sr., J. A. 
White, Albert Tucker. 

Washington County— W. C. Broesche, Robert Bassett, C. C. Gar- 
rett, T.J. Newman, J. 0» Barnett, Demos R. Ponce, A. Jeffries, 
Kenny Krug, J. C. Morris, Ben. S. Rogers, Rudolph Krug, Walter 
Norwood. 

Wehh County— Ijaz&TO de la Garza, E. F. Hall. 

Whai-ton County— Vi. W. Kidg. 

Waller Cofif%— John W Stephenson, H. L.RankiU, John T. Grif- 
fin, R. A. Gladdish, Anson J. Harvey. 

Williamson County— R, H. Price, L. M. Mays, John W. Posey, 
Sidney Seymour, Samuel €. Taylor, James Montgomery, Geo'^ge W, 
Logan, D. Y. Grant, J. P. Magill, George Alley, H. B.Shepard. 

Wilson County— J, W. Dickey, J. B. Polley. 

Wise County— K. H. Bullock, H. D. Oonald, Lee Newton, L. J, 
Raydall, H. C. Ferguson. 

Wood county has no Notaries. 

Tomg Coufity—S. W. Moutgdmery. 

Zapata county has no Notaries. 
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COMMISSIONERS OF DEEDS FOR TEXAS RESID- 
ING IN OTHER STATES. 

With Address and Date of Appointment. 

(See supra, 44-47, $ 19, h, i ) 



ALABAMA. 
GeoT^e W, Noble^ Montgomery, appointed Febrttary28, 187(5. 
Wm. M. Loomis, Mobile, appoiute«l Septennber 1, 1876. 
I^amuel C. MuldoD, Mobile, appointed December 1, 1876. 

ARKANSAS. 
Dunbar H« Pope, Little Rock, appointed March 20, 1877. 
Mathew Grey, Fort Smith, appointed May 19, 1877. 

ARIZONA territory. 
Wm. D. South worth, Prescott, appointed May 18, 1876L 

CALIFORNIA. 
N. p. Smithy San Francisco, appointed February 25, 1874. 
R. W. Thomas, Sacramento, appointed July 25, 1874. 
Edward Chattin, San Francisco, appointed December 21, 1874. 
William Hoskins, Oakland City, appointed February 24, 1875. 
John H. B. Wilkina, San Francisco, appointed March 9, 1875. 
Edward Cadvvalader, Sacramento, appointed February 17, 1876. 
James R. Lowe, San Jose, appointed May 19, 1876. 
Jay E. Rnssell, San Francisco, appointed October 18, 1876. 
Sam. S. Muifey, San Francisco, appointed December 8, 1876. 
T. O. Wegener, San Francisco, appointed December 8, 1876. 
William Harney, San Francisco, appointed February 2, 1877. 

COLORADO. 
E. Walden Brewster, Denver, appointed February 13, 1877. 

CONNECTICUT. 
William L. Bennett, New Haven, appointed April 3, 1874. 
Frank F. Starr, Middleton, appointed October 27, 1875. 
Edward Goodman, Hartford, appointed January 14, 1876. 
John Danfortlu New London, appointed March 29, 1876. 

DISTRICT OF COLUMBIA. 
Joseph T. K. Plant, Washington, appointed April 1, 1874. 
Samuel C. Mills, Washington, appointed May 12, 1876. 
John W. Frazee, Washington, appoioted January 29, 1877. . 
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GEORGIA. 

A. G. McArtbar, Sayannah, appointed December 12, 1873. 
John W. Barroughs, Savannah, appointed May 12, 1874. 
Lionel C. Levy, jr., Columbns, appointed Noverol>er 24. 1874. 
Howell C. Glenn, Atlanta, appointed January 18, 1875. Re-appointed 

April 16, 1877. 
Garland A. Snead, Angusta, appointed June 21, 1876. 

B. R. Freeman, Atlanta, appointed March 10, 1877. 
Matt. R. Freeman, Macon, appointed July 11. 1877. 

INDIANA. 
Thomaa H. Spaun, Indianapolis, appointed February 24, 1877. 
Peter Hausbrough Lemon, Indianapolis, appointed April 2, 1877. 

ILLINOIS. 
Henry T. Thomas, Chicago, appointed November 5, 1873. 
Phillip A. Hajnie, Chicago, appointed April 18, 1874. 
Charles Knobelsderff^ Chicago, appointed May 11, 1874. 
J. W. Dickinson, Chicago^ appointed October 16, 1874. 
J. H. Haveyhorst, jr., Havana, appointed February 16, 1876. 
S. S. Willard, Chicago, appointed February 16, 1876. 
N. B. Hayues, Chicago, appointed March 8, 1876. 
Simeon W. King, Chicago^ appointed Ma^ 20, 1876. 

KENTUCKY. 
J. B. Harper, Louisville, appointed February 20, 1874. 
Harry Stncky, Louisville, appointed December 28, 1875. 
Fred L. Harper, Louisville, appointed February 21, 1876. 
W. A. Cooke, Bowling Gree;i, appointed May 8, 1876. 

LOUISIANA. 
M. L. Ainsv^orth, New Orleans, appointed March 26, 1874. 
Alfred Ingraham, New Orleans, appointed April 2, 1874. 
Andrew Hero, jr., New Orleans, appointed April 30, 1874. 
J. A. Qiiintero, New Orleans, appointed November 24, 1874. 

B. C. Cuvellier^ New Orleans, appointed June 7, 1875. 
A. J. Armstrong, New Orleans, appointed June 29, 1875v 
Jules Massy, New Orleans, appointed July 23, 1875. 
Marcel F. Dncras, New Orleans, appointed August 27, 1875. 
William B. Kleinpeter, New Orleans, appointed December 18, 1875. 
George W.Christy, New Orleans, appointed May 19, 1876. 

F. A. Leonard, Shreveport, appointed June 26, 1876. 
James Graham, New Orleans, appointed February 26, 1877. 
Dickson Henr^ Dyer, Shreveport, appointed February 28, 1877. 

C. D. Favrat, Baton Rouge, appointed May 14, 1877. 
John G. Eustis, New Orleans, appointed June 20^ 1877* 
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J. N. A. Wilson, New Orleans, appointed Jaly 12, 1877. 
Gabriel Montegat, Hoama, appointed August 8, 1877. 

MARYLAND. 

William 6. Hill, Baltimore, appointed November 1, 1873. 
Henry R. Dulany, Baltimore, appointed March 12, 1874. 
W. W. Latimer, Baltimore, appointed Febrnary 20, 1874. 
James S. Key, Baltimore, appointed Jane 21, 1876. 
£. Swinney, Baltimore, appointed July 25, 1876. 
Murray Hanson, Baltimoi'e, appointed September 1, 187fi. 

MASSACHUSETTS. 

George T. Angell, Boston, appointed February 16, 1876. 
Charles Hull Adams, Boston, appointed September 22, 1876. 
James W. Chapman, Boston, appointed December 8, 1876. 
Edward J. Jones, Boston, appointed February 26, 1877. 
Samuel Jennison, Boston, appointed March 31, J 877. 

MISSISSIPPI. 

George B. Myers, Holly Springs, appointed May 8, 1876. 
W. C. Bishop, Columbus, appointed April 25, 1877. 

MISSOURI. 

George M. Maverick, Sedalia, appointed February 25, 1874. 
J. P. C. Kershaw, St. Louis, appointed July 7, 1874. 
C. D. Green, jr., St. Louis, appointed August 6, 1874. 
Solomon J. Levi, St. Louis, appointed April 24, 1875. 
Julius Robertson, St. Louis, appointed July 14, 1876. 
John W. Hodgkin, St. Louis, appointed November 14, 1876. 
John P. Coleman, Washington, appointed January 16, 1877. 

NEW YORK. 

H. A. Bagley, New York, appointed December 12, 1873. 
John A. Hillory, New York, appointed March 9, 1874. 
James Taylor, New York, appointed March 18, 1874. 
Frederick R. Anderson, New York, appointed May 6, 1874. 
J. B. Nones, New York, appointed June 11, 1874. 
Henry C. Banks, New York, appointed July 13, 1874. 
Kufus K. McHarg, New York, appointed October 1, 1874. 
George W. Browne, New York, appointed October 22, 1874. 
Marvin J. Merchant, New York, appointed November 5, 1874. 
Thomajs Proctor, New York, appointed February 12, 1875. 
Jacob Dubois, New York, appointed September 27, 1875. 
George R. Jacques, New York, appointed October 2, 1875. 
W. H. Melick, New York, appointed November 8, 1875. 
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Cbarles H. Thoiii]>80ity New Yc/tlt, appoioted December 13, 1875. 
Hoiti<^ Andrews, New York^ appointed December 24^ 1875. 
Charles H. Smitb, New York, appointed December 24, 1875. 
William Edwin Osboioe» Brooklyn, appointed February 16^ 1876. 
S. B. €k)odaley New York, appointed February 17y 1876. 
Charles W. Anderson , New York, appointed Febraary 23, 1876. 
Thomas Kilvert, New York, appointed February 25, 1876. 
Richard M. Brnner, New York, appointed March 6, 1876. 
Eleazar Jackson, New York, appointed May 15, 1876. 
James E. Halsey, New York, appointed May 29, 1876. 
N. Pendleton Schenck, New York, appointed December 29, 1876. 
Ed. W. Francis, New York, app^ated May 1, 1876. 
Thomas B. Clifford, New York, appointed May 22, 1877. 
Spencer C. Doty, New York, appointed May 1, 1877. 
William H. Bowers, New York, appointed May 3, 1877. 
Charles Nettleton, New York, appointed June 20, 1877. 
Charles Edgar Mills, New York, appointed June 28, 1877. 
Edwin F. Corey, New York, appointed June 30, 1877. 
Henry Bischaif, Albany, appointed Angnst 10, 1877. 
George B. Newell, New York, appointed August 18, 1877. 

KlfiBKAgKA. 
James Sweet, Nebraska City, appointed May 7, 1875. 

NEW HAMPSHIRE. 
Albert C. Buzell, Exeter, appointed AtiguBt 10, 1877. 

OHIO. < 

S. S. Carpenter, Cincinnati, appointed February 2, 1875. I 

Howard Douglas, Cincinnati, appointed February 28, 1876. ] 

FENNSTLYANIA. | 

Henry Phillips, jr., Philadelphia, appointed December 8, 1873. 
John Russell, Philadelphia, appointed May 1, 1874. 
Joseph S. Perot, Philadelphia, appointed May 24, 1874. 
John Spurhawk, Philadelphia, appointed September 10, 1874. 
Theodore D. Rand, Philadelphia, appointed December 30, 1874. 
J. Panl Diver, Philadelphia, appointed September 4, 1875. 
Charles Chancey^ Philadelphia, appointed January 3, 1876. 
H. £. Hindmarsh, Philadelphia, appointed February 28, 1876. 
Theodore Albert Stizer, Philadelphia, appointed June 2, 1876. 
Samuel L. Taylor, Philadelphia, appointed August 24, 1876. 
F. C. Fallon, Philadelphia, appointed March 28, 1877. 
Henry Reed, Philadelphia, appointed March 30, 1877. 
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RHODE ISLAND. 
Cbarles Selden, Providence, appointed May 23, 1874. 

TENNESSEE. 
E. H. Wyatt, Memphis, appointed April 24, 1874. 
R. Dndley Frayber, Memphis, appointed July 3, 1874. 
H. L. Clairborne, Nashville, appointed May 4, 1875. 
J.M. Coleman, Memphis, appointed June 23, 1875. 
M. B. Trezevant, Memphis, appointed September 22, 1876. 
J. R. Barry, Gallatin, appointed February 24, 1877. 

VIRGINIA. 
Edgar M. Garrett, Richmond, appointed January 11, 1876. 

WISCONSIN. 
Ricbard Burke, Milwaukee, appointed January 5, 1877. 
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Form 1. — Form of Deed Pott with a Covenant of General 

Warrant!/. 

The State of Texas, Connty of, 

Know all men by these presents, that I 

Imerchunt, or whatever his occupation may &e] of the State and county above 

mentioned lor of the county of. and State of. ,.] 

iu consideration of the sum of dollars (| ) to me 

actually in hand paid by Ifarfmrj or whatever his occu- 
pation may 6c], of the connty of and State of 

the receipt of which is hereby acknowledged,(l) bave granted, bargained, 
sold and conveyed, and by these presents do grant, bargain, sell, convey 

and confirm unto said all that certain tract or parcel 

of land situate in the county of and State of Texas, 

consisting of acres, which is described as follows: 

[_Here insert as full and axicurate a description of the land as possible, so that 
it can always be identified with ease and certainty, followed, if practicable, by re- 
citals of the chain of title from the origiAal grantee to the grantor in the deed.'] 

To have an4 to hold all and singular the premised above described unto 
him, the said ,hi8 heirs and assigns forever. (2) 

And I do hereby bind myself, my heirs, executors and administrators, to 
warrant and forever defend all and singular the said promises unto the 

said , his heirs and assigns, against every person 

whomsoever lawfully claiming or to claim the same, or any part thereof. 

In witness whereof I have hereto set my hand and affixed my seal, this 
day of , eighteen hundred and 

Signed, sealed and delivered in pres- 
ence of tiie undersigned, each of 
whom is also witness to the signa- 
ture of the other(s) and signs as a 
witness at the request of the grantor. 



. [seal] 



Note 1. The foregoing form contemplates the insertion of the entire names, with 

L155J 
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the occupations, of both the grantor and the grantee. If that be done, it will make 
it easier to identify them in case of litigation. The recital that the consideration is 
actually in hand paid— which fact it is desirable should be known to the subscribing 
witnesses— is important, as it has been held that the title does not pass until it is 
liaid. (See supra, $ 11, a, f, k, n.) It may here be added that the attestation clause 
given is preferred, because, like the seal, it UQt only tends to prevent the instrument 
to which it is appended from being attacked, but makes it more likely to be sus- 
tained by proof if attacked. It is in all cases preferable that a deed should be 
aoknowleilged rather than proven. (For form of certificate of acknowledgment, 
see supra, $ 20, e.) If, however, it cannot be acknowledged, but has to be proven for 
record by a subscribing witness or by snbscribing witnesses, for form of certificate 
of proof, see supra, $ 22, f . 

NOTE. 2. Any of the common covenants, in addition to that of general warranty 
(see supra, $ 14, a-i;, or any of the special covenants suggested supra, $ 14, q, may be 
incorporated in this form. 



Form 2.— Form of Deed Poll with Covenant of Special 

Warranty, 

The Stttte of Texas, Connty of. 

Know all men by these presents, that I, , 

[merchawty or whatever nis occupation may 6c J, ef the county and State above 

mentioned [or, of the connty of andSta>teof ], 

in (Consideration of the sum of dollars (% ) to me 

actually in hand paid by [farmer, or whatever his 

occupation may 6^], of the county of and State of , 

the receipt of which is hereby acknowledged, have panted, bargained, 
«old and conveyed, and by these presents do grant, bargain, sell, convey 

and confirm unto said all that certain tract or 

parcel of land sitnate in the county of and State of Texas, 

consisting of. acres, which is described as follows: 

[ Here insert as full and as accurate a Ascription of the land as possible^ so 
that it can he identified with ease and certainty—followed, if practicable, by reci- 
tals of the chain of title from the original grantee to the grantor in the deed.1 

To have and to hold, all and singular, the premises above described, unto 

him, the said ., his heirs and assigns forever. 

And I do hereby bind myself, my heirs, executors and administrators, to 
warrant and forever defend, all and singular, the said premises unto the 
aaid , his heirs and assigns, against every 
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petson whomsoever, lawfully claimiDg, or to clAim, the same, or any part 

thereof, by, through or under me. 
In \i'itne8S whereof, I have hereto set my hand and affixed my seal, this 

day of , eighteen hundred a^d (Itf ) 

Signed, sealed and delivered in pres- 
ence of the undersigned, each of 
whom is also witness to the signature 
of the other($), and signs as a wit- 
ness at the request of the grantor. 



♦[seal.] 



Note. For explanation as to the authentication of the abore, see note 1 to Form 1. 



Form 3. — Form of Deed conveying Land which is the 
Separate Pro2}erty of a Married Woman, ^ 

I'he state of Texas, Connty of 

Know all men by tiiese presents, that we, 

and * , his wife, of the State and county above stated, in 

consideration of the sum of .♦ ■, dollars ($ ) unto the 

said in hanu paid on the sealing and deliveiing hereof, 

the receipt of the actual payment of which sum is hereby acknowledged, 

by .., of the county of and State Of. ^ 

have granted, l»argained, sold and conveyed, and by these presents do 
grant, bargain, sell, convey and confirm the certain tract or parcel of li«nd 

sitnate in the county of ....i and State of Texas, which is 

the separate property of the said /whose husband joins 



t What is the separate property of a married woman? "All property, both real 
and personal, of the wife owned or claimed by her before marriage, and that acquired 
afterwards by gift, devise or descent." (P. D., 775-6, Art. 4641.) The increase of such 
property is also declared by the Act to be her separate property, and it provides that 
**• daring her marriage the husband shall have the sole management of all such prop- 
erty." As a matter of coui-se, the property embraced in marriage settlements is also 
tlie separate property of the wife. (See supra, 100, 191, $ 89, a-d.) All other property 
acquired during the marriage.by either the husband or the wife is community prop- 
erty, and during the coverture may be disposed of by the husband, though on the 
death of either, the one-half passess to the child or children. (P. D., 777, Art i 
See also supra, 102, $ 40, d.) 
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with her in conveying the same, which is more particularly described as 
follows : [ Here insert a full and special description of the land. ] To have and 
to hold all and singnlar the premises above mentioned, nnto the said 

, his heirs and assigns forever. And we and each of us, 

for ourselves, our heirs, executors and administrators, do hereby covenant 
jointly and sevei*al1y as follows : [Here insert the covenants agreed upon; for 

example : Firstj that the said has the fee rimpU title to the 

land above described. Second^ that the same is free and clear of all incum- 
hranceSf liens for taxes included^ tphaterer. And thirdj that we will warrant and 
forever defend the same against every person whomsoever lawfiUlg claiming or to 
claim the samcj or any part thereof] (1.) 

In witness whereof we have hereunto set our hands and affixed our 
teals, this..... .day of , eighteeii hundred and 

Signed, scaled and delivered in pres- ' 
ence of the undersigned, each of whom 

is also witness to the signature of the • [6Kal.] 

other(s), and signs as a witness at the ^ ^ 

request of each of the grantors. (2.) * *•' 



[For the form of acknowledgmeot adapted to the foregoing deed, 
see mpra, 53, $ 21, h.] —Ed, 

Note 1. Any lawful covenants may be agrreed npon and inserted^ They should 
be inserted distinctly and separately-^not blended. The covenante given above as 
examples are in most cases desirable on the part of the purchaser, together with an- 
other stipulating for fixed liquidated damages in the event of a bi*each of any of thts 
covenants in the deed. 

Note 3. All deeds should be witnessed, because the more numerous and better 
known the subscribing witnesses, the less liable is a deed to be attacked. The sub' 
scribing witnesses and the seals, or scrolls as their substitute, are essential to cause 
the deed to convey the fee simple; and subscribing witnesses arc certainly good wit* 
nosses as to the husband, though an acknowledgment on a privy examination is in« 
dispensable as to the wife. It is the safer practice to have them see the actual pay^ 
«ient of the consideration, where the separate property of the wife i* conveyed. 
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FoKM 4. — Form of Deed of Trust upon Land to secure the 
payment of a Debt. 

The state of Texas, County of 

Know all men by these presents, that I, >(l)in conside- 

Tation of the sum of. dollais (| ) this day loaned to 

me by ►».,, of , have gran te<l, bargained, 

sold and conveyed and by these presents do grant, bargain, sell, convey 

and confirm in fee simple unto , of the county of ».... 

and State of Texas — the express acceptance of the trust hereby created 
being waived — the certain tract or parcel of land situate in the State of 
Texas and county of , which is described as follows: 

\^H€re insert a description of the land sufficiently full and special to identify it 
mthout resorting to extraneous evidence.'] 

To have and to hold, unto him the said [fn'«fee], his heirs, successors and 
assigns forever. And I for myself, my heirs, executors and administrators, 

do hereby covenant with the said Ith^ lender'jy his heirs 

and assigns, as follows : \_Rere insert suck covenants as may he agreed upon, 
numbering them First , Second, etc.— for example the covenants so numbered in 
fhs preceding Form 3.] In trust, nevei theless, for inasmuch as I am indebted 

to above mentioned in the sum aforesaid, for which I 

have given him my promissory note payable to my own order and endorsed 

by myself, at on the day of , 

eighteen hundred and , with interest thereon at the rate 

of from (date) until paid. 

Now if the said sum, with interest as stated, is paid as stipulated, then 
and in that event this instrument is to become void and of none effect ; but 
in case said sum, with interest, or any part thereof^ is not paid as stipu- 
lated when the same becomes due, then and in that event the said 

(i. e. the trustee), or in case of his death or failure from 

any cause to act, , of , as his sub- 
stitute; and in case of his neglect or failure from any cause to act, the 

sheriff for the time being of county, in the State of 

Texas, or any one of his deputies as his substitute, shall proceed to adver- 
tise and sell and distribnte the proceeds as in case of a sale under execu- 
tion, the above described tract of land, and shall convey, with a covenant 
of general warranty, the same to the purchaser or purchasers thereof; the 
trustee acting first -deducting the costs and commissions allowed by law to 
sheriffs for advertising and selling under execution, as compensation for 
his services as trustee. And I do hereby turther covenant for myself, my 
heirs, executors and administrators as follows : (Fourth.) That in the sum 
first above aforesaid as liquidated damages, and not as a penalty, the reci- 
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tnis to that eifect iu the deed made by the trustee in case of a sale shall be 
conclusive evidence of each of the fac s essential to the validity of the 
H.-ile. (Fifth.) That inasmuch as this iustrnment has been made a deed of 
trast instead of a mortga^^e with or without a power to sell, in order that 
it may be enfonjed without the necessity of any order of any court, 
whether J be living or dead, at the time it stipulates that it shall be en- 
forceable, and that the unnecessary expense and delay of any such order 
may be avoided—in the like sum as liquidated damages, and not as a pen- 
alty — that no order of sale of any court shall be had, and that no other 
notion shall be had in the county court, in case of my death, touching 
the property embraced iu this dee<lof trust than to cauf^e to be returned in 
the inventory of my estate, the interest, it any there be therein, that m y 
then belong to my estate under this trust. (Sixth. ) That in case any 
order of sale of the propeity embraced in this deed of trust is obtained, 
caused or suffered by my heirs, executoi*8, administrators or assigns, or 

any of them, then and in that event they shall pay unto said 

{lender\ his heirs or assigns, the sum of 

dollars (ft ) as liquidated damages and not as 

a penalty. (Seventh.) That in case the trust hereby created is not en- 
forced within four years next after the debt hereby secured becomes doe, 
then and in that event the trust hereby created shall cease and be 

forever discharged, and the ^property) herein de- 

Nciibed shall become and be as free and clear thereof of record as if this 
d«ed of trust had never been made. 

Iu witness whereof I have hereiuito set |ny hand and affixed my seal, 
this day of , eighteen hundred aad 

Signed, sealed and delivered in pres- ' 
ence of the undersigned, each of 
whom is also witness to the signa- 
ture of the other(s) and signs as wit- 
ness at the request of the maker. 



.[fiSAL] 



[It is preferable that the deed of trust sliould be acknowledged, 
and in that event the form of eei-tificate of aeknowkdgment^^^eii 
^ripm, 48, } 20, e, will be sufficient. If , bawever, it is proven, the 
form of certificate (on proof from actual knowledge) for record givea 
9»pra, on pages 58-9, J 22, f, is suggested as being better than a cer- 
titicate of proof not fiom actual knowledge, which isidso anthorixed 
by the statute. (See sttpraj 50, i 22, b -, and 59, J 22, h.)— Ed.] 

Note l. This form does not contain blanks or spaces for the occnpatkm Of- Hm 
.^■antor or maker* and of the eesUit que trust or beneflciary,.beeiiise isLAueh tx^aasae- 
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tions as the securing a debt by a deed of trust— as they are acted upon within a (^m- 
parativelj' short time— it is next to impossible that any question touching identity 
should arise. 

Note 2. The foregoing form differs from the printed forms in use in the following 
particulars: First— It contains a waiver of the acceptance of the trust. Second— It 
•contemplates covenants protective of the title of the real estate conveyed in trust. 
Third— It authorizes the trustee to convey with a covenant of general warranty. (In- 
■deed, it might be agreed that he should convey with any other specified covenant or 
•covenants.) Fourth— It contains covenants against an order of sale in case of the 
fieathof the grantor or maker. And fifth and last— It contains a covenant . which 
makes the title clear of record in four years if, as is too often the case, a forpial sat- 
isfaction, or release, duly authenticated, be not registered.- Ware v. Bennett, 18 
Texas, 794. 

Note 3. Man*i3d women cannot now exesute deeds of trust— their husbands join- 
ing, of course — except for purchase money, or mechanics', etc., liens. (See supra, 50, 
$ 21, d.) As the title does not pass until the purchase money is paid where a sale of 
land is made on a credit, it is the more direct and economical, and an equally safe, 
mode of procedure to have it evidenced by a title bond, rather than by a deed which 
does not pass the title and a deed of trust, which render the execution of a third in- 
•strument necessary to make the title appear clear of record. (See supra, 72, ^ 30, i, j.) 



Form 5, — Form of Promissory Kote— framed to prevent the 
owner thereof from loss if it be not paid at maturity and 
if collectable by suit, 

% , Texas, , 18 

^ after date I promise to pay to the order of 

(1), at (2), dollars 

(t ) for value received, with interest at the rate of per cent, 

per annnm from until paid; and if the same be not fully 

paid at maturity, to also pay ten per cent, on said sum and interest as an 
attorney's fee, together with any additional costs or expenses that may be 
incurred in collecting this note (3). 



1. If this blank be filled by the word " myself," a» is frequently done where the 
person receiving the note wishes to transfer it Without indorsing it himself, it must 
be indorsed by the maker at the time it is made. 

2. If it be raadc expressly payable at a particular place, it can be sued upon in the 
county in which that place is situate.— P. D., 346, Art. 1423 (4th). 

8. If the words " In witness whereof I have hereunto set my hand and affixed my 
«eal " be added, and a seal or scroll appended to the signature, those additions con- 
vert it into what is termed by our courts " a note in writing under seal," the consid- 
eration of which cannot be impeached otherwise than by a sworn plea. (See supra, 
36, $ 16, n, V, w and x,) 

LO 11 
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Form 6. — Form of Satisfaction and Release of a Lien (1) 
which is of record^ framed to cause the title to the land 
incmnbered thereby to be and appear free and c^ear thereof 
of record. — See Ware v. Bcunettf 18 Texas, 794. 

The state of Texas, Connty of. 

Know all men by tLese presents, that I, 

of. , in consideration that 

of has paid unto me the sum of. 

dollars ($ ), the receipt whereof is hereby acknowledged, to secur* 

the payment of which I h<»ld a [ Here describe the Item «o accurately thut it 
may be identified with ease and accuracy'}. Now, iDasmnch as the above de- 
scribed [mortgage, judgment or other lien, spe^fying it] has been fully satis- 
fied and extinguished, I have granted and rt-leased, and by these presents 

do grant, release and confirm unto said the tract 

of land embraced in said Imortgage^ judgment or other lien"]. To have and 
to hold the same to him aitd his heirs and assigns forever. And I do 
hereby, for myself, my heirs, executors and administrators, covenant v'ita 

said , his heirs, executors and administrators, in 

the sum of dollars (f ) mh liquidated damages and 

n )t as a penalty, that the said tract of land is free and clear of all incum- 
brances done or suffered by or through me to the date hereof inclusive. (2) 

In witness whereof, etc., [o« in cobc of a deedpoW], (See 8ujpra, Form 1, 
p. 155; and as to its authentication, see supra, 1^5-6, note 1.) 

Note 1. If a deed of truat shows on its face that it is not intended to be a lien 
^8uch as a mortgage with a power to sell), but is made to vest the fee simple title 
conditionally, if the money (the non-payment of which authorizes the sale) is not 
paid in accordance with its terms, the land, in case it does not contain the last cove- 
nant embodied in Form 8, should be re-conveyed. Such a deed of trust may be re- 
garded—as the parties intended it to be— as a conditional sale (see supra, 19, $ 8, p, r) 
and not as a lien. 

Note 2. To guard against a transfer of record of the lien, or a judgment lien 
against the holder of the lien released. 



Mechanic's Lien. 

A mechanic's lien (when not on a homestead) arises when labor or mate- 
rial is furnished and not paid for, by operation of Sec. 37 of Art. 16 of the 
Constitution of 1876, and not by contract. Chapter 81 of the General 
Laws of 1876, 91-9^ cannot iu'^rease, diminish or amend the lien given by 
the Constitution, of which no form need, or can, be framed. 

Such lien, when on a homestead, must be created by deed, in accordance 
with Sec. 50, Ai-t. 16, of the Constitution. (See supra, 50, $ 21, d.) 
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Clerk's office of County Court. Judgments and decrees 
of partition or for the recovery of title not evi- 
dence unless recorded in the^ 6 3 h 
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Commissioners. Effect of conveyaDces by, and other 

officer8« 10 3 q 

Commissioners of Deeds, etc. 

for other States and District of Columbia author- 
ized 44 19 h 

Powers of, questioned 45,47 19 i 

Advisable to aroid authentication by 47 19 i 

Healing act as to, suggested, but query? 47 19 i 

Commissioner of General Laud Office. An instrument 
not in the official possession of, though in that 

office, not provable by a certified copy 109 47 d 

Common law and common law rules of construction in 

force in Texas 14 8 b 

Common Error. A neglect to seal and to have subscrib- 
ing witnesses not a, (Introduction) xxvi e 

Conditional Sale. 

From deed and another contract it may be ascer- 
tained whether it was a, or a mortgage 16 8 p 

allowed, if such were intended by the parties 16 8 r 

Consideration. 

Title does not vest until, paid 15 8 1, m 

16 8 u 

If the, be not paid the title does not pass 20 11 * 

of sealed covenant to convey only deniable by a 

sworn plea 21 11 b 

Conveyances in, of natural love and aflfection not 

good against antecedent creditors 21 11 c 

Vendor's lien enforceable pro tanto on note given 

in, ol land and for other considerations 21 11 d 

Judgment creditor at sheriff's sale not purchaser 

for a valuable, 21 11 e 

Vendees whose notes, etc., barred cannot without 

payment of, obtain absolute title against the 

vendor 21 11 f 

Where "one dollar" and "kindness to me as a 

stranger" are recited, doubtful whether a val- 
uable, is expressed 21 11 g 

The law requiring failure of, to be plear'ed under 

oath to a sealed instrument remains unchanged, 21 11 h" 
Where, of a deed is the cancellation of another, 

which proves void, equity will hold the former 

uncancelled 21 11 i 

Plea impeaching, must be supported by affidavit, 21 11 1 

Donation of real estate without, not enforceable.. 21 11 m 
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Where vendee refuses to go on ander an execntory 
conrract fche part of the, already paid is for- 
feited, and the vendor may recover the land... 22 11 o 
Where grantee fails to perform, though a deed be 

made, held to have failed 22 11 h 

Constrnction. Common law rules of, introduced 14 8 b 

Construed together. Contemporaneons laws and writ- 
ten instruments 14 8 a 

16 8 g,o,w 
Construed together. Several instmmeuts, as one entire 

contract for the sale of land 84 33 q 

Constructive notice. What is. and its effect 12 6 c 

Conveyance or deed. What is a, in its more con lined 

sense 17 9 a 

CONVKYAKCES. 

in general, defined (Introduction) xxvi eyfiote 

of lauds, etc., must be sealed and deliveret' 4 3a 

9 3 p 

must lie acknowledged or proved for record 42 19 a 

AH, of lands, tenements, etc., must be deposited 

for record 5 3d 

of liMids, etc., if not deposited for record, only 
good as between the parties, their heirs and 
Bubsoquent purchasers with notice, or without 
valuable consideration 5 3d 

Sections of the Act conrerniug, regarded as re- 
pealed 3 3 note 

Conveyance as distinguished from au incumbrance, etc. 14 8 c 

Conveyancing. Legal advice advisable in, and why 

(Introduction) xxv a 

Copies. 

. of deeds, etc., when originals duly executed re- 

nialn in the public archives, are adniissiltle to 

record in the counties 109 46 a 

of orl^^iual assignments in General Land Office 

may be nsed 109 46 b 

Where instrnments in General Land Otiice, but 

not in •fficial custody of the Commissioner, can 

not be used 109 47 d 

of deeds, etc., ren^aining in public archives 109 46 

of titles issued by Commissioner of General Lain! 

Office, and copies of '^itles recorded in his office 109 47 
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County. 

where to deposit for reoonl. Organized county 

where property sitUHted the, 62 25 a 

63 25 c-e 

64 25 k 
Copy not evidence where deed recorded in wrong, 63 25 d 
Disorganized, where deed must he recorded when, 63 25 f, g, h • 
Deeds, etc., not registrable in, to which the 

county where the laud is situated is attached 

for judicial pnvp«»8es 64 25 i, j 

Deeds, etc., of land in geographical, to be re- 
corded in organized county of which geograph- 
ical county is formed 64 25 k 

^ Where new, made and organized, (ieeds, etc., need 

not be re-recorded 64 25 m, n 

Where deeds, etc., have been recorded in wrong, 
they should be, on ascertaining that such is the 
case, promptly recorded in the right county... 64 25 p 

Recording in any, a n«n -registrable instrument is 
not notice 65 25 q 

Covenants. 

styled "clauses" and made permissible by the 

Act 26 14 b 

The six common, en ^.merated 26 14 c 

adapted to Texas suggested 30 14 q 

COVEXAXT. 

for seizin. Form, scope and effect of. 26 14 d 

f»>r a good right to convey 27 14 e 

against inttumbrances 27 14 f 

f»r quiet enjoyment 28 14 g 

for farther assurance 28 14 h 

of warranty 29 14 i-p 

or agreement in cons deration of marriage to be 

recorded, and where 4 3b 

D. 

Date— how best inserted in a deed 31 15 b 

Dead. Proof for record where subscribing witnesses are 62 24 

El E ) OR CoiWEYANCR. 

ill iis general sense defined (Introducti(ui) xxvi e, nofe 

What is a, in iis more confined sense 17 9 a 

Ibe> 

must be in writing, signed, sealed and delivered.. 17 9 a 
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Deed — Continued. 

in UHt be legible 17 9 b 

Parch meiit paper preferable for, - 17 9 c 

Ink preferred for, 17 9 d 

What a, poll « 17 9 e 

What form of, attach'^s the least respoiiMibility to 

the vendor 17 9 e 

Fiirchasdr entitled to each, constituting chain of 

title 18 9 g, h 

Duplicate, etc., when and whj' often desirable ..... 18 9 h, i, j 

Form of ooinmencement of, poll of bargain and 
sale of land ^ 19 10 a 

Form of recitals in, poll of l»argain and sale of 
land « 22 12 a 

Formof habendum and tenendum 25-26 13 

Form of covenants given and suggested 26-31 14 d-r 

Form ef clause giving signature, sealing and date 31 15 

Parties to a. should be so described as to be iden- 
tified * 19 10 e 

Full names preferable in a, 19 10 e 

in blank as to grantee, not a deed 19 10 d 

ill lilfci.kasto grancee recoverable by suit 20 10 e 

of married woman. Requihites of recapitulated.. 55 21 if 

of married woman. Safer to have two or more 

credible subscribing witnesses to, and why 55 21 gg 

purporting to pass a greater estate than the 
grantor has, to pass such as he might lawfully 
convey 8 3- n 

may be proven to have been intended to be a 

mortgage 15 8 d, e 

(with two or more witnesses) of personal property 
not in possession, when requisi e under the 
Statute of Frauds 3 2b 

in contemplation of death construed to be part 
of a will 15 8 h 

AbHoliite, may be shown to be a mortgage or deed 

of trust 15 8 i,j 

16 8 X, y 

Absolnte, for land to be located, only an execu- 
tory contract 15 8 k 

cannot be attacked unless affidavit is first made 14 8 [d 

Calling what is not a, does not make it a, (Intro- 
duction) xxvi e, not0 

Deeds apparently but not really absolute. 

unnecessary and undesirable 68 29 a 

69 29 g 
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Page. 
Deeds apparently but not heally absolute — CmHnned. 

ofteD mad^ in case of sales ou credit 69 

construed with other instrniiieDts as one transac- 
tion 69 

render other iustinuients necessary 69 

Vendee cannot sue vendor in trespass to try title 

on, 69 

Bonds for tiile preferable to, and why 69 

Debds conveying less estate than fee simple. 

When the ft^e does not pass by, because of non- 
payment of consideration 66 

permissible 67 

When grantor hag less estate than fee simple, his 

deed only amounts to a, 67 

How, should be prepared 68 

may be made to commence i« /wittro 68 

I ee ) of Trust. 

must be recorded to have effect as constructive 

notice 81 

What generally styled a, in Texas 81 

What a, in a more extended sense of the term 84 

Inteniion of parties making, rather than a mort- 
gage 81 33 

Death of maker held to operate revocation of 

power to sell under, without an order of court 81 33 
It seems that by an express covenant or cove- 
nants in a, the necessity of an order of sale in 

case of death of the maker may be avoided 81 

82 

Form of (see also 159) 82 

Form of covenant in, to render re ease unneces- 
sary 83 

when recorded, notice of its terms 84 

by husband and wife good — but query as to this ? 84 

Sale under, not a forced sale 84 

Maker of joint note secured by, cannot after an 
extension by the deed defend on the ground 

that he is surety 84 33 

Sale void where ndvertisement not made as re- 
quired by, 84 33 

Power to sell under, revoked by death of maker 

of, 84 33 

When trustee prevented from selling under, by 
the running off the property, written request 
mentioned in, excused 85 38 
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Deed of Trvst— Continued. 

enforceable by suit- in Texas where made in an- 
other State 85 

onbraciug perHonal property registrable where 
Hiu'.h property shall rera»iiii 107 

embracing peraonal property ninst be recorded in 

connty where removed within four months 107 

DSEf>S, ETC. 

Commissioners of, law touching 44-47 

Healing act as to, siig;;ested — but qnery 47 

nspecting the t tie wf personal chattelH 105 

of trnst and mortgages of personal property 107 

Notary cannot certify to acknowledgment or 
proof of, in blank 38 

Delivery. 

requisite to a deed, and what amounts to, 36 

37 

of deed of trnst to trustee not essential 37 

Deed takes effect from date of, 37 

Presumption of, may be rebutted by proof. 37 

may be established by circupjstances 37 

may be absolute or conditional 37 

Statutory attestation clause inapplicable to an es- 
crow, 37 

Deposit for record. 

must be made as soon as deed is certified 65 

65 
Clerk must, if required, give receipt for deed de- 
posited on, 65 

On, clerk must without delay index and record... 65 
On, clerk must record acknowledgments, proofs, 
etc., on, or attached — miist enter word for 
word, note erasures, etc., at foot of record, with 

hour, day, month and year of, 66 

Instrument considered recorded from time of, 66 

After recording on, clerk must deliver instrument 

to depositor, or to his order 66 

duplicate deeds, when and why desirable 18 

E. 
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Equitable Title. Ejectment cannot be maintained ju 
aQ, in U. S. Courts (introduction) 



' Digitized by 



Google 



General Index. 171 



Page, Sec. Let. 

ESIATE. 

Deed purporting to pass a greater, than grantor 
has, to pass -auch estate as he might lawfully 

convey 8 3 n 

10 4 a 

may he made to comruence in futnre hy deed as 

hy will 10 3 r 

Executed Instruments. 

not partly executed ones, only admissible to record 38 17 k 

41 18 f 

Vendor's liens deemed only possible in case of, 110 h 

Executory Contract. A deed for land to he located, 

though absolute in terms, only an, 15 8 k 

F, 
Fee Stmpib. 

conveyed if a less estate^ie not limited by ex- 
press words 8 3 o 

10 4 b 

con veyed if deed executed and subscribed by two 

or more credible witnesses 9 3 p 

Purchaser in general aims to get the, title (Intro- 

dutrion) xxv ....4. d 

An nnwirnessed and unsealed instrument does 

not convey the, (Introduction) xxv 

Forcible entry and detainer. Acts concerning, cited... 77 

78 

FOKM. 

Statutory, of deed 9 

of deed poll of land wiih general warranty 155 

of deed poll of land with special warranty ir»6 

of deed of separate property (land) of married 

woman ; 157 

of deed of trust of land to secure a debt 159 

of promissory note to fully protect the holder 161 

of satisfaction and release of record of a lien 162 

Fraud or mistake. Written contract cannot be at- 
tacked save for, 15 

Fraud. Every gift, grant, etc., made in, void 2 

Fraudulent. 

gifts, grants, etc., with intent to hinder, delay, etc. 2 2b 

Gifts, grants, etc., of goods and chattels not ac- 
companied by possession, unless by witnessed 
deed 3 2b 

Loans of goods and chattels for three years when, 3 2 b 
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Page, Sec. Let. 
(lENERAL Land Office. 

not practically opened until some time in 1H44 109 47 o 

All titled isflued by the CommiHsioner of thn, rej^is- 

tiable 109 47 a 

Copies of all titles recorded in the, rej^istrable ... 109 47 a 

Certified copy of original assignment in the,(which 

cannot be withdrawn) may be nsed 109 46 b 

Grantor. Acknowledgment, how taketn where, is un- 
known 60 23 a 

Greater estate. Deed purporting to pass a, than the 
grantor has, to pass such estate as he might law- 
fully convey 8 3 n 

Good right to convey. Form, scope and effect of cove- 
nant for a, 27 14 e 

Ground rent lease permisnible in Texas — audits advan- 

78 31 m 



H. 

llabondum and tenendum. Ftirm and uses of 25 13 

HKAriNG Acts. 

referred to 47 19 i 

(juery as to the scope and effect of the 107 42 d 

107 42 e 

HOMKSTKAD. 

may bi^ abandoned by husband and wife by deed 

for that express purpose 53 21 i 

is where family resides or where dedicated by 

husband (?) 53 21 j 

Kight to, does not attach until property paid for.. 53 21 k 

Where wife voluntarily joins in conveyance it 

ceases to be a, 53 21 1 

Total abandonment of, necessary to subject it to 

forced sale 54 21 m 

necessarily includes the idea of the residence of a 

family (?) 54 21 n 

If not a, when judgment rendered, it is subject... 54 21 o 

How, and husband can be aban loned by the wife, 54 21 p 

Instnimeut not executed by wife as required by 

the statute to convey her separate estate or. a 

nullity 54 21 q, t 

Acknowledgment not showing that she signed 

deed for, defective 54 21 r 
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Page, Sec. Let. 
Incumbrances. Form, scope and effect of covenant 

against, 27 14 f 

Introduction. A mere, not sufficient to authorize an of- 
ficer to take acknowledgment or proof for re- 
cord 61 23 d 

J. 

Judgments or decrees of partition mnst be recordt^d or 

are inadmissible as eTidence. 90-91 35a, b,d 

Judgments by which title is recovered must be re- 
corded, or are inadmissible as evidence 90 35 a 

Judgment Lien. 

Justices* cost bonds must be recorded to operate 

as , 96 36 X 

Affirmance by Supreme Court relates back tc time 

of execution of bond which has effect as, 96 36 w 

All bonds for costs judgments against obligors and 

may have, 96 36 v 

Forthcoming bond, when indorsed forfeited, may 

have, 96 36 u 

Keplevy bond, when forfeited, a judgment with,.. 95 36 t 

Writ of error bond, when forfeited has, 95 36 8 

Justices' judgments have, on all real estate in 

county 95-96 .36 r, x 

A repeal affecting, noted 95 36 <j[ 

All final judgments of courts of record have, 92 36 a 

How transferred to another county 92 36 b 

When, ceases because judgment becomes dormant 92 36 c 

Former laws prior to February 14, 1860, repealed, 

but, saved 93 36 d 

when enforceable by issue, etc , of execution 93 36 e 

Due diligence required under Act of 1842 to en- 
force, 93 36 f 

takes effect on lendition of judgment and con- 
tinues for one year if execution be not sued out 
wirhin that time 93 36 g, h 

not lost where execution returned by order of 

plaintiff's attorney 93 36 k 

not lost if execution returned without fraudulent 
intent 94 36 1 

Conditions of, under Act of 1840 94 36 j 

of judgment in Circuit Court of United States ex- 
tends over the district 94 36 k 
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Supersedeas bond on appeal (lid not vacate 94 36 I 

Appeal bond did not vacate, 94 36 m 

attaches to property acquired after judgmeot 94 36 n 

of judgment prior to Act of Novemlier 9, 1866, 

holds under that Act 94 36 o 

coutinnes until ten years from last execution 

properly issued 94 36 f 

L. 

Land. Parol sales of, where possession and payment, 

valid 11 5 a-o 

Land offices under Mexi"/an government, in Texas, were 

closed on November 13, 1835 109 47 b 

Laud office. General, of Texas practically <»pHiitMl some 

time in 1844 109 47 c 

Lands. Every written contract in relation to, munt be 

recorded 6 3 g 

Laws as to conveyancing in Texsw (statutes) 14 8 b 

14 8 note 

Lkasr. 

defined 74 31 a 

at will, and in that case how terminated, or for a 

specified time 74 31 b 

for a year or less may be verbal 74 31 c 

If for more than a year, not actionable uuiews in . 

writing and signed 74f 31 c, d 

If for more than five years, premises no*, con- / 

veved unless by writing, scaled and delivered.. 74 31 c, d 
Written, may be either an indenture or polled.... 74 31 e 
Formal words generally employed to denote^a,... 75 31 f 
Intent of the parties, where shown, sufficient 

in a, 75 31 f 

It is the safer practice to prepare a, as formally 

Hs a deed 75 31 g 

Form of a, of laud as an indenture and in dupli- 
cate 75 31 h 

of a house or room. Suggestions in regard to 76 34 i 

Covenants in a. may be fortitied by a sripulatiou 

for liquidated damages 77 31 j, k 

Advantages of such and of other proper recipro- 
cal covenants 77 31 Ic 

Lien given by law in case of a, 77 31 note 

Remedy where possession withheld j on expiration 

of. 77 31 1 

^8 31 note 
Ground rent, permissible in Texas, and its ad- 
vantages 78 31 m 
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Legal Title. Page. Sec Let. 

in the n»ortgagor when he is the vendor. 15 8 m 

An instrument not sealed »wA witnessed does not 

convey the fee simple or, (lu trod action) xxv d 

16 8 8, v 

Le8e» estate. If, he not limited by exprass words, fee 

simple passes ". 8 3 o 

Livery of sezin dispensed wiih 5 3c 

Liquidated damages. 

Covenant for, when admissible (Introduction)... xxvi f, note 

Law as to, (Introduction) xxvi t, note 

List of all officers within the Si ate ot Texas now (in 
1677) authorized to take acknowledgments and 
proofs for record, arranged by counties alpha- 
betically (Appendix A) 113-153 

Lost records. Acts for supplying cited 110 c 

M. 

Mark and brand, to be evidence of property, must be re- 
corded 108 45 c, e 

Mark admissible to prove the ownership of hogs, though 

not recorded 108 45 d 

Married Woman. 

As to nature and extent of homestead or allow- 
ance in which, or widow may be interested 50 21 h 

As to separate property of, (see also 157, note*')... 50 21 c 

As to liens which may be given by 50 21 d 

Husband must join with, in deed convening her 
sepa' ate property or the homestead 50 21 e 

must be privily examined 50 21 e 

Statutory form of certificate on privy examiua- 
^^«n of 51 21 e 

Defects in statutory form of certificate of ac- 
knowledgment of a .* 52 21 fj^ 

Preferrt^d form of certificate of acknowledgment 
^^ a 53 21 h 

Officers ont of State and out of Unitiul States who 

may take acknowledgment of a 51-52 21 gee. 2 

Acknowledgments of, under Act of February 3, 
1841, could only be taken by district judges 
and county chief justices 110 a 

MlRRlAGE. 

Covenant or agreement in consideration of, to be 

recorded, and whore ,,. 4 3b 

Deeds of settlement upon, to be recorded, and 
^*»«re 5 3d 
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MaRKIAGK LICRN6E8. 

intended to supply record proof of marriages 100 38 c 

Certified copy of, and return constitute such 

proof 100 38 d 

It secros tliat marriage without, may be binding.. 100 38 e 

Count.\ clerk finable for issuing, to minors 100 38 g 

to be returned within sixty days and, witli return, 

recorded 99 38 a 

Marriages. Law as to unlawful, cited 100 38 f 

Marriage Skttlemknts. 

registrable on acknowledgment or proof by two 

witnesses 100 39 a 

where registrable 100 39 a 

Books for, etc., to bo kept 101 39 b 

Waat are, 101 39 c 

similar to deeds for laud 101 39 d 

Mechauics' Lieu. How, exists or (when on homestead) 

created 162 

Memorandum. 

when it must be in writing and signed to be ac- 
tionable 12a 

Form of, or articles of agreement for the sale of 

land 79 32 c 

Mistake. In absence of fraud or, written c<mtract can 

not be attacked by parol proof. 15 8 f 

Mexican Law. How a deed had to be executed under 

the, (lutroductioii) xxvi e,iJOf<? 

Mortgage. 

required to be recorded in ninety days in order to 

take lien 86 34 a 

lequired to be recoriled and take lien if not re- 
corded in ninety days 87 34 b 

notice from time when proved and lodged for re- 
cord 87 34 c, d 

Recorder (i. e. county clerk) to keep a book for 

registry of, 88 34 e 

with power to sell 81 3:5 d 

only enforceable by an order of court 88 34 g 

Growing crops subject to, 88 M li 

Assignment of debt or note carries the, as its in- 
cident 88 34 k 

(in equity) held the incident of the debt, so that 
a payment of the debt extinguishes the mort- 
gage 88 34 j 
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^loRTGAGE — Continued. Fa^fe, 

Where debt barred, no remedy on, 88-89 

Where debt revived, revived 88 

Assignment of, should be recorded by assignee 89 

W^here judj;ment had without foreclosure, bona 
fide purchaser subsequent to judgment takes 

title exempt from, 89 34 

^^ with power- to sell cannot beenfoiced after death 

of the makor without an order of court 89 34 

Absolute deed may be proved to be conditional 
sale or,. 89 34 

Case In which an absolute bill of sale a»<l bond 
to reionvey were hehl io conttitute a condi- 
tional sale, n«t a, 89 34 

-Case where instiumeut held an executory con- 
tract of sale, not a, 69 34 

Whether, or not determined by the real intention 

of the parties &9 34 

If question of, or not depends on written instru- 
ments, it must be decided by the court; if on 
written and parol evidence, by the jury 89 34 

Where, asserts absolute title a tender before suit 

not necessary 89 34 

If iutended for a, no matter what the form, the 
jury may find it a, 89 

The doctrine of, discussed 90 

General power of alienation includes the power 
to, 90 

a conditional transier of property 90 

a pledge, and no more — not to be taken back but 
on payment 90 

Diflference between a, and a pledge 90 

Circumstances showing it a security prove it to 
be a, 90 

Deed may be proven by parol to be only a, 15 

16 

Once a, always a mortgage 16 

Xame. 

of both grantor and grantee essential in a deed... 19 10 d 
dilferent from that by which the party is usually 

known does not vitiate the title 20 10 f 

Mistake of a, may be corrected by the context iiO 10 g 

Attorney haring anthonty may make deed in his 

own, 20 10 h 

One signing the initials of his christian, may be 

sued by them 20 10 i 

LC 12 
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N A M R — Com fin iied. Page. 

U. 8. C. properly Hiied an Uriah C 20 

Middle, not known in law, bnt may l»e noticed 

for iilentiticatioii 20 

Midille, Discrepancy as to initial of not fatal 
where the party is identiHed l»y the certiticate 

of the ofticer 20 

Notary Pul)lic nctt anthorizcd to tak** proof for record of 
an nnknown grantor or subscrihinjj witness on 
a mere introdnction 61 

NoncK. 

What actual, and what constructive 12 

Unrecorded deeds, etc., jjood as to purchasers with, 5 
Kecitals in (piit chiini <leed of rem Jte vendor not, 

of prior unregistered conveyance 6H 

The recording a non-registrable instrument not... 13 

o. 

OUject^ scope, etc., of this compilation 1 

Officers. 

who may take and certify acknowledgments and 
proofs fi»r reconl _ 43 

List of all, within the State anthorij!e»l to take ac- 
knowledgments and proofs for record, by coun- 
ties, arranged alphabetically. (Appendix A). ..113-53 

Why list of, de^-.irable for reference. (Introduc- 
tion) xxvii 

(in 1840) authorized to receive and certify ac- 
knowledgments for record 5 

District judges and county chief justices the only, 
authoriziil to take acknowledgments of mar- 
ried women under Act of 1841 110 

Effect of conveyances by sheriffs and oth<y 10 

Official bonds of all county officers to be recorded iu 

county clerk's office 108 

p. 

Parol sales of land where x)osse8sion and payment, valid, 11 

Parties. Grantor and grantee essential, to a deed 19 

91 
Partition. 

Judgment or, etc., of, must be recorded or inad- 
missible as evidence . 90 

91 
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TARTiTios—CanUntted. Puge, 

Brief stateinent of judgment or decree of, re^jis- 

trable 91 

of lands not admissible as evidence nnlfss re- 
corded 6 

Patent. Why recorded in the county 110 

PEKf OXAL Chattels (i. e. property ). 

J^eodsof, why, when and where registr.able 105-6 

Deeds respecting, to be recorded and where........ 7 

Possession. 

When gift, grant, etc., of personal property ont 

of, fraudulent , 3 

Placing the purchaser in, uf lauds unnecessary... 5 

10 

gives constructive notice., 12 

'* Premises." What are the, in a deed 22 

25 
Power of Attorney. 

registrable in order to have effect as construct- 
ive notice 104 41 

Possible objects of, or rather some of them, sug- 
gested 104 

How it !nay be signed 104 

may empower a substitution 104 

may authorize sigtiing the appointer's name alone 104 

Form of, to convey land 104 

Proof. 

Ancient deed in most cases, <«f power under 

which made 59 

Ancient deed thiity years old supplies, of itself... 59 

Proof for Record. 

of deed, etc., by subscribing witness or wit- 
nesses, how made 56 

Acknowledgment preferable, and why, to, 53 

Preferable that, should be of all the facts which 
in the aggregate amount to execution of a 

registrable instrument 57 

Preferred form of certificate of 58 

where only one 8ub»(-ril»ing witness, inadmissible 59 
supplies the place of common law proof of exe- 
cution 59 

A defective, held good under healing act uf Feb- 
ruary 5, 1841 59 

under Act of December 20, 1836, had to be made 
within twelve months 60 
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rRooF I'on RKCortD — Cantinued. Page. Sec, Lei. 

Acku(>wlt»(l;^iiient of officer who executed protocol 

to h'lH Kigiiatnre to certificate to testiuioiiio, 60 22. ■ 

l>r«Hnnieil in a case where the instrnmeDt was re- 

ertrdml 60 32 • 

liistriuru'nt recorded on improper or insufficient, 

acquires ni) authenticity thereby 66 52 p 

of instrument not required or permitted by law 
to be n^corded, and the actual record thereof, 

not notice 65 25- g 

hovviiijide when jrrantor or 8ubscribin<5 witnesses 
dead, their residence unknown, or out of the 

State 62 24 ....^ 

where subscribing witness personally unknc»wu 

to ollieer 60 

Purchaser llow to proceed in order to be protected... 18 

Purchase moucy. Title does not vest until, paid 15 

16 
Purcha*^e:'8 without valuable consideration. Unrecord- 
ed deeds notice as te, 5 

Purpose, scope, etc., of this comjulation 1 

Q. 

Quiet enjrtymeut. Form, scope and effect of covenant 

for, 88 14 

Quit Claim Dfed. 

What a, 68 

Words used in, €8 

Pnrcliasor bj, not a X)urchaser for valuable con- 
sideration and without notice 58 

Vdudee by, does not take after-afiiuiied title by 

e8topi>e] 68 

Grantfee by, takes risk of a title, unless there be 
fraud 68 

Recitals in, ot remote vendor not notice of prior 
unregistered deed 68 

EE< ITALS. 

of number of acres mere matter of description. 

Metes and bounds control 23 

in act of sale in Louisiana (»f a power, not evidence 

of the execution of the power 23 

of prMceodings or decree not necessary in admin- 
istrator's deed 23 

of one deed in another binds parties and those 
who claim under them by matters subsequeut.. 24 
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Recit AL&^ Continued, Fage, Sec, Let, 

necessary to the identification of the land con- 
veyed, passes no land except such as is consis- 
tent with every particnlar of the description.... 24 12 • 

Wiere a map is called for in the, it is admissible 
in evidence 24 12 t 

Patent not void for repugnant call or, if the 
identity of the laud can he ascertained from 
the language used 24 12 « 

Where, uncertain in its terms as to the form of 
the land, the deed void for uncertainty unless 
aided by matter extrinsic to itself. 24 12 v 

in a grant that a certain number of acres in a 
particular tract are conveyed authorized the 
grantee to locate it in any part of the tract, and ^ 
must be construed most strongly against the 
grantor 24 12 tv 

Latent ambiguity in, explainable by parol evi- 
dence 24 

Not so as to, in conveyances made by an assessor 24 

Where conflicting or contradictory calls in, the 
mo>t material and certain, must prevail 24 

Calls in, can be established by extrinsic evidence 24 

Description in, sufficient to make the land identi- 
fiable, held good 24 12 ce 

Falsity of a part of descriptii>n in, if the land be 

ascertainable, aoes not vitiate the deed 24 12 dd 

Call in, for corner between two proprietors, may 
establish corner not establshed save by titles of 
twoproprietofp 25 12 ee 

Where last three calls or, cause southwest to be 
construed as southeast 25 12 ff 

Erroneous calls or, rejected where the land is 

sufficiently identified in the body of the deed.. 25 12 gg 

Tlie most material calls or, control. Natural ob- 
jects control both course and distance 25 12 hh 

Natural or well known artificial objects in calls 
or, control both course and distance 25 12 ii 

Conveyance valid if in, the land is described so 
that the vendee by extrinsic evidence can iden- 
tify it 25 12 jj 

where so iudetinite that the land cannot be iden- 
tified make the deed void ; but vagueness not 
fatal if equivalent to description in petition ... 25 12 kk 

What are the, in a deed, and what they may con- 
tain 22 12 a 
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Recitals— Conh'wMcrf. Page, Sec, Let, 

bind both parties to, and parties claimincf under 

dtH'ds 22 12 e 

hind both parties to, and parties claimipg nuder, 

laiul certifK'ateB 22 12 d 

Where a detMl is dn\y recorded its, are notice to 

all the world 22 12 e 

in quit claim deed of a remote vendor not notice 

of a prior nil rejjfistered conveyance 22 12 f 

Restrictive words in latter part of a deed control, 23 12 g 
in title bond or deed, of conhideration, not conclu- 
sive 23 12 h 

Parties and privies bound by, in their deeds and 

patents 23 12 

in sherWs deed cannot affect a ntrangcr whoso 

land the sheriff may have improperly sought to 

sell 23 12 j 

ill a contract, whether sealed or not, of payment 

of purchase money for land, conclusive as to 

vendor an«l his privies 23 12 k 

in a deed, when a misdescription, explainable or 

correctable by parol evidence 23 

in chain of title notice of prior vendor's lieti 23 

of payment in deed of subsequent vendee not evi- 
dence against the prior purchaser '.. 23 

Record. What written instruments may be placed on, 13 

Recorder. County clerk the, 65 

Records. Lost, destroyed or burned. Acts supplying 

cited 110 

Registration. Ohj^ct of, 12 

liesidence. Proof of where, of subscribing witnesses is 

unknown or out of the State 62 

s. 

^ales of Land. Verbal, where possession and payment, 

valid 11 

Schedule of Sr:PAHATE Pkoperty of Married Women. 

registrable 102-3 

may be prepared, acknowledged, etc., by wife 

without the husband joining 102 

After-acquired property by "gift, devise er de- 
scent" may be embraced in 102 

Where property removed, to be re-recorded with- 
in three months 103 

Advisable that, be dated and signed 103 

It seems that if, be not recorded it does not pte- 
judice 102 40 
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Fage, Sec. Let. 
Scliedules. Non-registration of, by married momen not 

prejndiciiil * 106 42 c 

Scope, purpose and object of this compilation..... 1 1 r 

Seal. 

As to the effect of a, 21 11 j 

reqnired to a deed, or scroll as its statutory sub- 
stitute 32 16 a-x 

Where, used consideration cannot be impeached 
save on oath 32 16 d 

or scroll to deeds not dispensed with 32 16 e-k 

Cow/m— but? 35 16 m 

Corporations aggregate must use, 35 16 I 

Note in writing concluding " witness my hand 
and," with the word seal written inside an ink 
scroll held to be sealed 35 16 n 

The word, written in a scroll in a conveyance of 
land is sufficient 36 16 o 

If it can fairly be inferred that a scroll is in- 
tended for a, it is sufficient 36 . 16 p 

not essentiL\l to private obligations prior to intro- 
duction of the common law 36 16 q 

not essential to validity of agreement for sale of 

land 36 16 r, % 

not essentia] to validity of agreement for sale of 
land certificates .« 36 16 * 

SheritPs deed, though incompiete wanting a, held 
to have evidenced a sale 36 16 u 

A note having the word, written in a scroll op- 
posite the signature of one of the makers — 
there being none opposite the other — is a 
sealed instrument 36 16 r 

Attaching a, to a note gives increased effect to its 

validity 36 16 W 

Plea impeaching consideration to note under, re- 
quires an affidavit 36 16 X 

Sealed instrument cannot be attacked unless affidavit 

is first made, etc , 14 8 d 

&EIZIN. 

Livery of, unnecessary 5 3 Cr 

Form, scope and effect of covenant for 26 14 d 

Separate Property. 

Married woman cannot charge her, except for it» 
benefit or for necessaries for herself and family.. 24 12 a 
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^PARATK Property— Con /in M^. Paje, Sec, Let, 

Tho examination, not the signature, gives validity 

to a deed for, 54 21 t 

Married women not allowed to perpetrate fraud 

a« to 54 21 n, V 

Abandonment by husband gives wife right to dis- 
pose of, ., 54 21 w 

Abandonment by husband fur over six years gives 

wife right to dispose of, 54 21 x 

Ib such case the Act as to privy examination for 

sale of, does not apply 54 21 y 

Acts, etc., of married women intended to deceive, 

and which do deceive, bind her 55 21 z 

Certificate of privy examination in sale of, how 

impeaclied 55 21 an 

Privy examination indispensable to convey 55 21 bb 

Privy examination only avoided for fraud, mis- 
take or duress 55 21 cc 

Query as to healing Act touching certificates of 

acknowledgment of married women 55 21 dd 

Sheriffs. Effect of conveyances by, commissioners and 

other oflScers 10 

digued. When agreement must be in writing and, 1 

Signature by attorney-in-fact authorized 1 

Signature required to a deed, and how best made 31 

SunacRiRiNG Witnesses. 

Two or more essential to pass fee simple by deed, 38 

not necessary to pass equitable title merely... 39 

Ibection 21 of Act of limitations allowing proof, 

etc., for registration where no, repealed 38-39 

can only be such at the request of the grantor 41 

What they are intended, if necessary, to prove ..*. 41 
Effects of having two or nore competent and 

credible 42 

Competent, desirable (and two or more) 42 



Taxes. Non-payment of State, may defeat recovery of 

mesne profits. (Introduction) xxvi 



Time. 
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Agreement perfoimable beyond the, of one year 
required to be in writing and signed to be ac- 
tionable. , 12a 

Loan for tlie, of three years, when held Iraudulent 3 2V 
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Title. Page, Sec, Let, 

Legal. Seal and subscribing witnesses essential 

to pass, by deed (Introduction) xxv d 

Perfect declared to be the union of the legal with 
the equitable 15 8 u 

does not vest until purchase money paid 15 8 1, m 

Absolute, conveyed by sale by sheriff or other offi- 
cer 10 3 q 

Judgment by which, recovered must be recorded 
or inadmissible as evidence 90-91 35 a,b,d 

Legal, passes where deed not recorded 12 6 a 

Title Pond. 

on acknowledgment or proof, etc., may be re- 
corded 69 30 a 

6 3 g 

When properly admitted to record, notice 70, 72 30 a, k 

defined 70 30 b 

should be witnessed (as a matter of precaution)... 70 30 c 

County where, should be recorded 70 30 e 

may contain any stipulations agreed on not con- 
trary to law 70 30 d 

Form of, 70 30 • 

Form of attestation clause suggested where deed 
is prepared in advance to comply with, 72 30 f 

Where deed so prepared as an escrow, should be 
deposited 72 30 g 

Why preferable, in case of a sale of land on a 
credit, to a deed or deed of trust or mortgage... 72 30 h, i, j 

Deed retaining lien held equivalent to a mere, 
(But t) 72 30 1 

What effect of recital of payment of consideration 
in a, 72 30 m 

All ancient writings thirty years old prove them- 
selves 73 30 o 

admissible where its execution not denied on oath 73 30 p 

Damages only recoverable on breach of condition 
of, 73 30 q 

Consideration of, where one dollar and kindness, 
etc., held doubtful 73 30 r 

Several instruments may be construed together 
to amount to a, 73 30 8 

becomes absolute on payment of purchase money 73 30 t 

Trust. 

in lands cannot be proved by a single witness es- 
tablishing verbal declarations by the alleged 
trustee 84 33 s 

LC13 85 33 J 



Digitized by 



Google 



186 GENEBJOi Index. 



Trust— Continiied. Page, Sec. Lei. 

Parol evidenoe may establish an absolute deed t^ 
be a, 85 33 T 

Deed obtained fraaduleutly and without coDsid- 
eratioD may be held an implied, 85 33 ir 

may be established by parol, net being included 
in Statute of Frauds 85 33 i 

Decree, on a case stated, for enforcement of, 85 33 2 

Parol evidence can prove an absolute deed to be a, 85 33 cc, dd 

and resulting, not being within the Statute of 

Frauds, may be proved by parol 86 33 ee 

Parol proof in cases of, must be clear and satis- 
factory ; 86 33 • ff 

Case of, in which principal is bound by fraudalent 

act of his agent 86 33 gg 

Parol, does not affect sabsequent purchaser with- 
out notice 86 33 bh 

Parol testimony of the declarations of a person 
since deceased who held the legal title of equit- 
able in another (i. e. of a,) not admissible 86 33 it 

Besultiug, arises where consideration paid by one 
and title taken to another 86 33 jj 

The bar of limitations not allowed to intervene iii 

cases of, 86 33 kk 

Trustee. One who sues as, cannot afterwards sue in a 

different capacity for the same isjury 86 33 11 

u. 

■Undue influence. A deed may be avoided for, or mental 

weakness 21 11 h 

22 11 n 

Unknown ' 

grantor or subscribing witness, how proved to 

officer 60 23 a 

grantor or subscribing witness cannot be proven 
to officer (even if Notary Public) by a mere in- 
troduction 61 23 c 

V. 

Valuable coufaderatioh. Unrecorded deeds, etc., good 

as to purchasers without, 5 3 d 

Vendor's Lien, 

What, and why decisions touching omitted 110 b 

reserved in deed prevents it from being absolute 31 14 r 

Verbal sales of land, where possession and payment, 

valid 11 5 »-» 
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Warrantt. Page, Sec. Leh 

Covenant of general, has but a limited scope (In- 
troduction) XXV b 

Form, scope and effect of covenant of, 29 14 i-p 

When covenant of general, not at once action- 
able (Introduction) xxvi g 

When damages not recoverable on account of 

general (Introduction) xxvi g 

Other clauses than that of, pernjissible. 9 3 p 

Witnesses, Subscribixg. 

and seal or scroll essential to pass the fee simple. 
(Introduction) xxv d 

Advantage of having seal or scroll and, (Intro- 
duction). See also 36-42, $ 18, a-i xxv • 

Will. 

Deed in contemplation of death construed to be 
part of a, 

Who competent to make a, 

All of a person's estate can be devised by, 97 

must be in writing, 

must be signed by testator or testatrix, '* or by 
some other person in bis or her presence and 
by his or her direction^' 

if not wholly written by testator or testatrix, 
must be witnessed 

when witnessed, must be attested by two or more 
credible «vitnesses, over fourteen years old, sub- 
scribing in his or hef presence 97 37 

Original, must be recorded and kept in county 
clerk's office ». 

Nuncupative or verbal. Statements touching 97 

No form of, prescribed 

How,must be signed 

Not required to be sealed, but had better be 
sealed 

Form of, 

Bond, etc., on the part of executors may be dis- 
pensed with 98 37 li 

Action of County Court, except to receive proof 
of, and record it and inventory, may be dis- 
pensed with 98 37i,not« 

Identity of, must be tirst proved 99 37 j 

in handwriting of a principal legatee needs ex- 
planatory proof 99 37 k 
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'Will— Continued, Page, Se^, Let. 

luade in case of death while absent by one who 
did not die while absent, held contingent and 
void 99 37 1 

Witnesses. 

Subscribing, essential to pass fee simple by deed. 

(Introduction.) See also 38-42, $ 18* ^ xxv d . 

Proof for record, how made when subscribing, 
dead or residence nnknown 62 24 

Proof for record, how made when subscribing, re- 
side out of the State 62 24 

known to officer may prore identity of unknown 

grantor or subscribing witness 60 23 a 

Written contract cannot be attacked by parol save for 

fraud or mistake 1.5 8 f 

WmTTEN InSTHUMENTS 

registrable 13 7 

See also 66 27 

if sealed, can only be attacked after a prelimi- 
nary affidavit has been made 14 @ d 

Writing and Signed, Agreement to be actionable 

MUST BE IN. 

Incase of suretyship 

If upon consideration of martiage 

If for the sale of lands, tenements or heredita- 
ments 

If for a lease thereof fur more than one year.. 
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